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Abstract

An understanding of student learning and of the reasons for differential student performance is crucial to improving teaching and learning practices in tertiary education.  This paper aims to contribute to that understanding by reporting on an empirical study performed into the development in student understandings of the concept ‘law’ during a semester of tertiary-level introductory legal study.
Theoretically, the study is premised on a Vygotskian understanding that knowledge passes from the social domain, to the individual, and that language is the prime means of mediation.  This understanding is supplemented by the adoption of a Discourse perspective on language, and in particular, following Gee, by the understanding that meaning is socially constructed and is a reflection of the cultural models held by a particular Discourse group.  In concept development, the everyday meanings, or initial understandings, that an individual connects to a concept are influenced by the cultural models to which the individual subscribes, which themselves will then be reflected in the situated meanings that the individual brings to the learning task.  Meanings brought to the task may position students in ways that allow for differential success: the extent to which this is evident in student writings was the subject of this investigation.   

The data for this study included two essays written by students on the topic ‘What is Law’; the first at the beginning, and the second after six months, of introductory legal study.  The paper reports on two phases of the empirical analysis.  The first phase involved an exploration of the ‘cultural models’ attached to the concept by students at the outset of study.  The second phase of the study involved examining student understandings of the concept after six months of study, in the light of their previous understandings and of the mediation provided.  

The findings of this study are specific to the study and cannot be extrapolated to different circumstances.  However, at the empirical level the study suggests that factors likely to be associated with success in the context of this study include Discourse familiarity, content foregrounding in prior knowledge structures, the development of authority in writing, and identity shifts towards an ‘insider’ position.  Factors found to be associated with lack of success include conflicts of new knowledge with prior knowledge structures, a lack of recognition of the task constraints, a strong identification with a different community, and confusion resulting from contradictions in the mediation provided.  These factors may help to understand differential performance in the context by students from different cultural backgrounds. 
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This paper reports the findings of a study
 which sought to examine the factors influencing student success and differential performance in the context of an introductory law course.  The study was longitudinal, and examined two pieces of student writing both on the topic “What is ‘law’”, the first on entry into legal study, the second, after a six-month introductory legal course.  Through an examination of student understandings on entry to the course and changes evident in student texts at the end of the course, the study sought to trace the impact of prior knowledge, read broadly within a Discourse perspective, on this instance of individual concept development.

Context

Although having undergone major changes in the past decade, the South African higher education system still faces challenges resulting from the apartheid legacy.  Students entering the system come from very different backgrounds, some having had the advantages of a relatively well-resourced and effective schooling system, others from a system which is still largely dysfunctional in many respects (Sunday Independent, June 18, 2006).  Although the divide is becoming increasingly less categorised by race (with the rapid growth of a new black middle-class sector now having the educational advantages previously reserved for white students), it remains true that the disadvantaged sector is predominately African
, and that students from this sector have a cultural background which is far-removed from the culture of academia.
The challenge of obtaining equity not only in access, but also in success, for students from a range of cultural and educational backgrounds is one that is experienced in higher education systems worldwide.  In South Africa, however, the challenge has a particular urgency, given the extent of student diversity, and the political necessity for rapid democratisation. At the time of this study, the fairly sharp racial divide provided a unique context for research: the African / white group differentiation provided a crude but easy means of distinguishing between students on the basis of their cultural backgrounds, and thus of plotting the extent of influence of that background on concept development.

Theoretical assumptions

This study is based on a Vygotskian understanding that the social is the basis for the development of mind (e.g. 1978 trans).  Learning originates in the social domain, and knowledge is passed from the social to the individual domain.  In Vygotsky’s account, development occurs through the internalization of interaction, in a process in which regulation by others becomes self-regulation.  Semiotic mediation plays a crucial role in internalization, and as a sign system, language carries the socially created cultural meanings that, in development, become internalised as individual meaning systems.  
In this research, the concept of Discourse (drawn from Gee, 1990) is adopted to explain how it is that language performs this mediating role.  In this understanding, language itself carries a range of cultural meanings, and the relationship between language and meaning is not directly correlative.  Rather, the meaning of a word or phrase linguistically is a feature of the context of its use, and the choices made with regard to that use will, to some extent, be determined by the broader context, by the cultural meanings assigned to specific usages by specific groups.  Different cultures reflect particular communities of language use: these differing forms of language use are termed Discourses.  
In order that communication may occur, underlying the language choices and assumptions about these choices made by the participants must be a common view of the world, a common set of beliefs and values, which Gee refers to as a ‘cultural model’.  Multiple cultural models exist in society, and an individual may subscribe to any number of these.  These cultural models are always ideological, in the sense that they are determined by social theories about the nature of the world and its relations, held, very often, at a tacit level.  They define what is “normal and expected” (op. cit., p.89) within a particular situation.  According to Gee, 
the fact that we are usually unaware of using these cultural models, of their social variability, and of their full implications, means that the assumptions they embody about the distribution of social goods appear to us ‘natural’, ‘obvious’, ‘just the way things are’, ‘inevitable’, even ‘appropriate’, despite the fact that cultural models vary across both different cultures and different social groups in a single society, and change with time and with changes in the society. (op. cit., p.88)
Thus, the everyday meanings that an individual connects to a concept are not individually determined, but rather are influenced by the cultural models to which the individual subscribes.  These will themselves then be reflected in the situated meanings that the individual brings to the task.  Meanings brought to the task may position students in ways that allow for differential success with regard to the task: according to Gee, ease of acquisition of a secondary Discourse is partly determined by the extent to which there is a correspondence between the cultural models espoused in the individual’s primary Discourse, and the secondary Discourse.  Although it is unlikely that an individual’s primary Discourse location would act deterministically on future development (Zamel, 1998), the question of the extent to which the cultural models to which the individual subscribes, and the situated meanings attached to the task and to the concept by students at the outset of study, may shape the choices and responses they make in the context requires empirical investigation.   This research thus sought to examine changes in student concept understandings over the six months of the study, and to relate these changes to ‘cultural models’ identified through an examination of texts written at the outset of study.
A ‘Cultural model’ analysis 
Cultural models are not directly accessible to empirical analysis; however one can examine the situated meanings brought by a participant to a task or activity for clues to the cultural model meanings that they may espouse (Gee, 1990).  Through an examination of essays completed prior to formal instruction in the course, this research sought to examine these situated meanings, and thus to construct for each of the two groups studied (African and white), a ‘cultural model’ account of the concept.  The assignment analysed was completed in the first week of term, and was intended to provide the student’s intuitive response to the concept, rather than one informed by the course itself:   the spontaneous, not the scientific concept (Vygotsky, 1987).  The research sought to identify, for each of the groups, the particular combination of form, content and values that the students bring to the task.  A random sample of ten scripts from each of the two groups was used in analysis. 

Prior to group analysis an initial thematic analysis was performed on a larger, unsorted group of texts to construct a theme table on the basis of which further analysis could be performed. For this process, scripts were rendered into line and stanza form.  Through a process derived from phenomenological reduction (Kruger, 1979), profiles of each text reduced to their basic thematic elements were created for each text.  An initial set of thematic categories was created on the basis of four scripts, and was modified incrementally through examination of additional texts until it was felt that a point of sufficient saturation had been reached, with little or no further modifications being made from further examination of texts.  The table was developed as a tool for this research: no claim is made for the status of this table outside of this research, or that this is a complete or comprehensive account of student concept linkages.  Analysis of a different set of texts, in a different circumstance, could well provide a very different category table.  The table that was derived from this process, and which was used as a basis for further analysis is reproduced in Appendix A.
In analysis, the responses of each of the students in the two ten-script sample were examined for the frequency of their responses to the themes identified in this table (shown in Appendix A).  The thematic organisational structure, and the relations used between themes, evident in the propositions used to connect theme structures (these can be additive, signalled by ‘and’ or ‘with’, or hierarchical, signalled by, for example, ‘through’ or ‘in order to’) were also examined.  Contrasts used in meaning construction (Gee, 1990, p.109) were identified and analysed.  In addition, the analysis was informed by the understanding that meanings in the context will be situated not only in terms of the cultural models that students bring to the task, but also in terms of the meanings that students bring to the task context: how they construe the situation and the task within the situation. Evidence was thus sought of explicit positioning with regard to the object of the task and explicit location with regard to the context.  The tone and style of writing, which indicate familiarity with the discourse structure of the context, were also analysed.  
In order to compile a comparative account, patterns were sought in responses within the groups, and an attempt was made to plot a tentative reading of the cultural models evidenced by the two groups.  The full findings of the individual and comparative analyses performed are not reported here (see Watson, 2006), but the section below provides a broad generalization of the findings from each of the groups studied.  These findings are based on a ‘majority position’ in a collation of the individual analyses above: the description is thus an idealized version, rather than a true account, of the differences between the groups.  It is possible that no individual student essay within either of the two groups fits entirely within the description provided below. 

For the African  group:

The context is interpreted in terms of its formal Discourse requirements, but, for the most part, although there is recognition of these requirements, the ability to work within these is inconsistently achieved.  Significantly, there is an attributing to the context of authority, seen not only in terms of its power / expertise dimensions, but also in a validity / accuracy sense.  There is a ‘right answer’ that must be sought, regardless of the explicit instruction to provide ‘own ideas’.  The task is thus interpreted as a very explicit situating of self-as-student in the context and as an alignment of self with that context, in the context's terms.  At another level of identity, this leads to a distancing of self from the context, due not only to lack of familiarity with the context, but also to the nature of the concept.

The concept itself is defined fairly simply (two-level structure), predominately through function, with complexity created through the assimilation of additional themes, rather than through analysis of themes.  At a content level, the concept is seen primarily in terms of its social functions to maintain and regulate, with the functions at the individual level of protection, guidance and control.  The origin of law is seen to be an important construct, with an exploration of its imposed or developed nature.  Also important is an exploration of the authoritative nature of law:  the level of determination by law, or individual choice with respect to compliance with law.  The model of law adopted tends to be that of a process, seen in terms of an implementation account.  The predominant contrast outlined is in terms of a opposition between the social power effects of law, and its individual shielding effects.

For the white group:

There is strong Discourse familiarity evident, both in recognition of the formal Discourse context, and in the ability to operate easily within this context.  Although the task is interpreted as being to provide opinion, the situation of this opinion within the formal Discourse style, as well as the provision of justification or reflection with regard to that opinion, provide further evidence of Discourse familiarity.  Location of self within this context tends to be implicit rather than explicit, and there is no obvious distancing or disconnection of identity from the context.

Although the concept is defined primarily in terms of function, the concept structure relies as much on integration as it does on assimilation (three-level structure).  With regard to content, the social function of the concept is seen in terms of regulation and creation, and the function at the individual level as guidance and protection.  Variation is seen as an important aspect of the nature of law: this is explored in terms of diversity, evolution or differentiated form.  A further important construct of law is its basis, which is explored in terms of understandings of ethics and justice.  The model of law which is adopted is that of a practice, at either an applied or a theoretical level.  The predominant contrast evident is between the social power effects of law and its relational nature: this contrast is not resolved, but is rather accepted.    

Although the finding of distinguishable cultural models held by the two groups of students at the outset of study is tentative, some confirmation of these findings is provided through an examination of the literature relating to the ‘Africanisation’ of law, or an ‘African Jurisprudence’ (see, for example,  van Niekerk, 1998;  Johnson et al, 2001; Mqeke, 1999).   Drawing from this literature, student conceptions of law based on African conception of jurisprudence could be expected to incorporate themes of protection (over sanction), social maintenance and guidance (over social control), communal values (rather than individual rights), could be expected to incorporate contrasting notions in a non-conflicting manner, to promote themes of consensus and reconciliation, and, due to the fact that conflicts in indigenous law are all communal matters which are referred to the chief for resolution, and could be expected to lack differentiation of form.

Although perhaps more eloquently formulated here than in the research above, these findings do accord with the meanings found to be attached to the concept by the African group of students.  Maintenance and protection are the dominant functions; ‘rights’, which tend to be associated with a Western notion of justice, do not feature as a predominant theme, much less as a basis of law; consensus and reconciliation are evident through explorations of the ‘developed’ origin of law; and there is no reference to form differentiation.  Some evidence for the existence of a cultural model distinct from that held by ‘insiders’ in legal education (or the Western model more broadly) can thus be confirmed.
Concept development
In order to empirically examine change in student writings, the two essays provided by each student were explicitly compared and evidence of change, on a number of dimensions, was sought.  Since, in a Discourse perspective, development is not towards an ideal de-contextualised end-point, but rather is seen as movement into a particular understanding, cultural model or Discourse, changes that were sought were those that in analysis were identified as being relevant to the Discourse context, and to the teacher’s task definition (see Watson, 2006).  The analysis was primarily descriptive, and was informed by the theoretical framework adopted in this study, as well as by an examination of the situated meanings associated with the task by students at the outset of study.   The analysis aimed to examine form, content, and value in student texts; levels for examination were thus selected to provide a full account of the textual, ideational and relational functions of the text (drawn from Halliday, 1978).   Within these three levels of analysis, parameters for examination within which change was sought were as follows: at the textual level, parameters examined included presentation, surface structure, style, word usage, academic grammatical features and referencing technique.  At the ideational level, logical structure; concept elucidation (compared against course mediation), and themes used (compared against initial theme table) were analyzed.  At the relational level, the parameter ‘voice’ was used to describe student location and authorial presence.  
Eight students formed the sample for this analysis: this small sample was selected in order to allow for depth, rather than breadth, in analysis.  Individual students were selected on a stratified random basis, and four sets of student scripts from each of the African and white groups were selected for the analysis.  To give a ‘flavour’ of the analysis, two of the individual summary analyses are given in Appendix B (note that original transcripts, to which line numbers in the text refer, are to be found in Watson, 2006).    The section below provides an overview of the findings in student texts over the full sample studied.
a) Structure and textual features
At the textual level, the shift from the first essay to the second essay to Discourse-appropriate textual forms, primarily indicated by formality of presentation and grammar, was evident to some degree in all student texts.  Formality of presentation of the second essay was found to increase for all students except one.  Surface grammatical errors were found to increase for three of the four African students in the sample (perhaps indicating a struggle with concept complexity, Bock, 1988): the increase in surface error was most noticeable in one case where the number of errors affected the overall coherence of the text.  Three of the four white students showed no marked improvement or decline in surface error.  The lack of significant change in these instances undoubtedly stemmed from the fact that these students are first-language speakers: few instances of error were found in either the first or the second essay for these students. The one exception to this rule within this group showed, along with an increase in formality of presentation, a decrease in surface error in the second essay.  These dimensions are probably not unrelated, and in the one case where increased formality of presentation was not well achieved, the number of surface errors in the second essay was marked.  
An increase in the formality of grammar used between essays one and two, and associated increase in the use of academic grammatical features, was found in all cases. In instances where a personal tone had been used in the first essay, this increase in formality was found to be associated with a decrease in the personal-ness of the account presented.  For African students, the increase in formality was evident primarily in word and phrase choice, through a more author-evacuated style, and through the use of some sequential and stance markers.  The formality of style, however, tended not to be sustained throughout by three students, with only one student competently achieving this.  In comparison with the African group, white students, in general, showed more evidence of formality of grammar in their first essays, and the second essays from this group showed clear evidence of academic grammatical features.  In one instance within this group, however, the clear recognition of the appropriate academic style was somewhat confused with the literary tone that was adopted.  All other students in this group showed ease with the features of academic Discourse.  One student, in addition to academic grammatical features, used some of the grammatical of legal academic writing in his text.  Referencing (another aspect both of formality and of Discourse appropriate style) was done by all students: however, the technique used in referencing was not entirely correct in all instances.   

Most students used basic structuring techniques in their first essays that primarily involved the use of clear introductory and concluding paragraphs.  However, in most instances, these structures did not perform the functions of pre- and post-structuring required of an argument structure.  Increased attempts to structure content were evident in the second essay in all cases except one: for this student, structuring in the second essay was less successful than in her first essay, and was accompanied by a large increase in surface error.  Introductions and conclusions were used in all instances in the second essay, and, in general, the pre- and post-structuring functions that these structures should perform were more evident than in the first essays.  

Other attempts to formally structure the macro-text of the second essay were evident in most cases, although not always competently achieved.  Two students attempted the use of section headers to structure content: in both of these cases, however, the overall structuring was not well achieved.  Many students used the technique of foregrounding content to structure their essays; in only two instances, however, was this done thoroughly throughout the essay.  Attempts at formal paragraph structuring were also evident in most cases, with the ‘leading topic’ sentence being the primary means of this organisation.  For most students, linkages between paragraphs in the second essay were less successfully established than in the first essay: in seven cases, the use of the leading topic sentence seems to have detracted from paragraph linkage and essay flow (notably, the students who did not rely strongly on the leading topic sentence rule and used a more discursive style in the second essay, achieved greater linkage and flow).  This lack of linkage between paragraphs, in many instances, led to a lack of linkage between sub-concepts.  The point-form structure that resulted was exacerbated in many cases by the use of content summary strategies, often used with a present-tense categorical mode of writing.  Particularly in one case, but evident also in others, a content deletion strategy further contributed to the ‘point-form’ feel of the text, and lent incoherence to the discussion.

b) Concept and ideational values
Concept coverage in the second essay was handled in very different ways by different students.  One student went considerably beyond the immediate scope of the essay at the cost of relevance; a second student, to a lesser extent, did the same.  Most students did not attempt comprehensive coverage of all course topics and subtopics, and the content summary and deletion strategies commonly used further reduced the scope of the coverage.  Whilst all students covered topics related to the abstract concept (philosophical understandings of law, given a high value in mediation), most failed to adequately draw a distinction between the abstract and concrete concepts, and many worked with the abstract concept in a concrete manner (with only one student clearly drawing the distinction).  All students provided coverage of the ‘theories of law’ (also given a high value in mediation) section and most covered the ‘related topics’ section.  Although all white students managed to distinguish between the two, the two African students who discussed the ‘related topics’ section conflated this with the ‘theories’ section (perhaps picking up on a poor distinction in the mediation itself).  Many students did not discuss topics related to the concrete object in any depth.  The lack of breadth in the accounts that did not go into the concrete object was not always substituted by depth in other areas (with the notable exception of one white student whose discussion in other areas went considerably beyond course requirements). 

Subtopics covered in the mediation were commonly omitted in student texts. Most notably, within the justice topic, the sub-topic division between substantive and procedural justice was mentioned by only two white students.  The distinction, within the natural law topic, between natural law based on religion and that based on reason was also mentioned by only two students.  The Western notion of religion-as-origin of law rather than as (authoritative) source of law was mentioned by all white students.  However, for the African students, a confusion between the terms ‘origin’ (where it comes from initially) and ‘source’ (used in a legal sense to mean authority) was evident in the case of one student, and was perhaps implicit in the fact that the other three students failed to mention ‘sources’ (a crucial topic in the course) at all.  

Thematic analysis of the two essays showed a range of strategies adopted by students.  Although content shifts were clearly evident in all cases, in five instances the thematic structure used in the first essay appeared to be, to some extent, mirrored in the second.   This manner in which thematic structure appears to be used as an organising principle in student texts was not explored further in this research, but is of interest for further research.
For both groups it appeared that where themes overlap with content, this content tended to replace the thematic (naïve) understanding.  For example, the ‘origin’ theme, which was used with a high frequency in the first essay by African students, was replaced by the topic ‘origin’ in the second essay.  For white students, the topic ‘justice’ in the second essay replaced the ‘justice’ theme from the first essay (with appropriate shifts from the naïve understanding of justice as a basis for law towards an understanding of justice as an ideal of law).  Where topics to be covered in the course were fore-grounded in the themes used in the first essay, it was notable that concept coverage in the second essay was comprehensive and well-connected.  There was no evidence that the thematic ‘social power’ / ‘shield’ contrast identified as important for African students in the analysis of the first essay, or that the thematic ‘social power’ / ‘relative value’ contrast identified for white students was continued in the second essay (although for white students understandings connected with the ‘variation’ theme were continued).  The only other  finding of relevance at the group level with regard to the thematic analysis is that the function theme, which was a significant component of the first essay for both groups of students, was significantly reduced (almost eliminated) in the second essay.  
c)  Relational values
An examination of the positions adopted by students in their writing showed that, in their second essay, all students to some extent associated themselves with the academic community (either as ‘student’ or ‘insider’).   The two students who had most strongly identified with an ‘outsider’ community in their first essays both located themselves in context as ‘students’ in the second essay.  However, in both cases, this ‘insider’ placement was not sustained through the essay, and conflict in positioning between the broader community placement and the legal academic placement was obvious.

Of the four students who, in the first essay, placed themselves (implicitly or explicitly) as students in the context, three maintained this position in the second essay (although one of these showed signs of moving from a student to a more expert position).  In one of these instances, the maintenance of this ‘student’ position was reinforced by the conceptual difficulty that the student was having with the course (explicitly acknowledged).  In the other instance, the student did not appear to have any difficulty or conflict in a position that reinforced this location; rather in this instance the lack of personal involvement necessary to move from student to expert position appears to have been the result of student choice.   Student choice appeared to be evident also in the writings of one other student: in this instance the student’s ease with academic grammar and Discourse did not appear to be a problem, however, the student appeared to have chosen a literary, rather than legal, genre of this Discourse. 

An examination of the development of authority in writing showed different patterns in the African and white groups.  For white students, the development of this authorial presence is clearly linked to an increasingly ‘insider’ positioning.  Student familiarity with the grammar and the argument structure of this Discourse, and their ability to use and convey authority, allows for an increasing situation of self-in-context in a context appropriate manner.   For African students, however, a misreading of the nature of authority in writing, such that authority was drawn from context and used in an inappropriate manner, appeared almost to have had a detrimental effect of learning.  Two students battled with this dimension and used authority without having established their Discourse credentials to do so.  In another instance in this group the apparent search for ‘correctness’ may have been an indication of a similar misreading of the nature of authority in this context. 

Comparison with initial group understandings
In summary of the above section, this section provides an analysis of the findings with regard to changes in student texts in relation to the initial understandings of the concept identified for each of the two groups studied.
The cultural model analysis above provided an indication of the situated meanings held by the African group of students at the outset of this course.  Student responses to the second essay in this study showed recurrence of some of these dimensions.  In particular, although there was a clear increase in the extent to which grammatical structures typical of legal academic Discourse were used in all four scripts examined, this remained an area where inconsistent achievement was found.   Competence on this dimension was not fully established in any instance.   As with the first essay, in two of the second texts examined, some confusion was evident between ‘authority’ and ‘authoritative’, and the analysis suggested that artificial authority had been ascribed to and drawn from context in these instances.  If this interpretation were correct, it would suggest that a particular perception of context brought into the situation by students might be affecting their ability to participate meaningfully in that situation.  Reproductive modes of learning adopted in that situation may not only be an indicator of bad learning habits, but may also, and more fundamentally, indicate a particular subservience to a perceived dominant context.  The ‘right answer’ orientation strongly evident in the case of one other student from this group would be a further example of this.    

At a content level, few overlaps were found for this group between understandings espoused in the first essay and those given in the second.  The ‘functional’ orientation of the first essay was not strong in the second.  Within this theme, the sub-themes of protection, guidance and control were not raised at all in the second essay.  The ‘origin of law’ theme that was frequently alluded to in the first essays was not used in the same manner in the second essay, and no reference was made to the imposed or developed nature of this origin.  The authoritative nature of law was directly mentioned in the second essay only by one student, but could be evident in the summative focus given to the task itself and in the authoritative tone adopted by two of the other students in this group.  Themes identified as of importance in the contrasts identified for students in this group were not repeated in the second essay. 

Although students from the two groups adopted a range of personal positions in the second essay, including a position as ‘student’, this position was more likely to be adopted explicitly for students from the African group (in all cases except one).  The use by these students of references to the first person singular in their academic essays could have been a result of lack of Discourse familiarity, but may also indicate a different understanding of the relation of self to context.  Some explicit distancing of self from context also seemed evident in the case of two students from this group, both of who had a strong leaning towards a ‘community’ orientation.  Although this ‘community’ orientation was not picked up as a major theme in the initial analysis in this research, it is likely that this was the result of a specific interpretative focus and that this ‘community identification’ is a major element in the broader cultural models ascribed to by this group.

For the white group of students, analysis of the second essays confirmed the finding, in the cultural model analysis, of Discourse context recognition for this group.  The grammatical structures of academic Discourse were displayed in all four of the essays; the tone of the essays typically showed little informal slippage; and text and argument structuring were fairly competently achieved (measured by the Discourse’s standards).  Although no direct evidence of conflict in the process of enculturation to this form was identified, two students in this group did not explicitly adopt legal academic insider positions in their second essays.  In both instances this appeared to result from personal choice rather than conceptual limitation.    

Although the themes referred to by these students in their first essays were not raised in the same form in the second essays, the fact that some of these themes provided a precursor to the content covered in the course itself undoubtedly aided students in the acquisition of that content: thus where a student had raised a theme in the first essay which subsequently was covered in course content, the coverage of that topic in the second essay was invariably at a greater level of depth than that of other topics.  Themes that were raised in the first essay that had some relevance for the second included ‘justice’, ‘morality’, ‘form differentiation’ and ‘diversity’.  In particular, the ‘basis’ theme used in the first essay, whilst not used in a thematic sense in the second essay, had strong overlaps with the ‘related topics’ section of the course: all students in this group raised this theme in the first essay and explored the topic at some depth in the second.

As with the African group, functional definitions of law were, for the most part, not repeated in the second essay, although two students briefly mentioned ‘social maintenance’ or ‘control’ functions.  Variation remained a key theme for this group, with all students mentioning aspects of this theme: multiple interpretations of law, the substance-imperfect nature of law, form differentiation, and evolution were all themes repeated in the second essay.  The relational understanding which was felt to underlie this theme thus appeared to be continued in the second essay.

Given the specific race / power configuration of the society within which this research is based, it is to be expected that the cultural model of law held by the white group of students would be closer to that held by the ‘insider’ (legal academic) Discourse community that that held by the African students.  This appears to be confirmed in this study: familiarity with textual forms, appropriate content associations, and lack of conflict at a personal level are all features of the situated meanings brought to the task by the white students and not by the African students.  Given the differential in performance (marks received) on the task by the two groups of students (with the highest mark received by an African student being identical to the lowest mark received by a white student), the study does seem to provide some empirical support for Gee’s suggestion that differing cultural model perspectives can explain differential student performance.  On the basis of the very brief analysis in this section, however, it appears that content may play a smaller role in Discourse acquisition than other identified dimensions of cultural models: on the whole, themes identified as significant in cultural model understandings, either through the frequency with which they were addressed or through their use in the contrasts identified in essay one, except in instances where that theme served a purpose in content foregrounding, do not appear to have played a strong role in second essay understandings.  However, familiarity or lack of familiarity with Discourse form speaks strongly to ease of access to this form.  Personal location as an insider or an outsider to the Discourse similarly leads to conflict or ease in acquisition.  

Implications for pedagogy

A caution must be sounded regarding the analysis above: given the small sample size used in this instance, the data cannot be read quantitatively and cannot be used to derive generalizations.  Moreover, it is difficult to prize apart the dimensions examined in this research.  Categories derived for analysis are, to some extent, artificial, and development cannot be sharply differentiated between them.  Rather, development may be simultaneous on different dimensions, and holistic in nature.  However, and although the account offered above is brief, it does provide an indication of possible interpretations that can be drawn from the data.  These interpretations allow for certain propositions to be set up regarding student uptake of the mediation in this context, and suggest directions for further research.  

Firstly, there is some support in this research for the suggestion that the ease with which a student develops context-appropriate content knowledge is linked to prior knowledge structures.  Although this dimension appears less critical to subsequent success than might have been imagined, familiarity with the types of understandings brought by different students to the context would be an advantage for teachers and may enable greater linkage to be drawn between new knowledge and old knowledge structures.   This research provides some indication of the types of understandings brought to the legal education task by students.  

Second, there is an apparent contradiction between the high value on content that might be expected within a context that is highly framed, and the lack of content focus found in student texts.  In analysis of the mediation (Watson, 2006) it appeared likely that a higher value is placed in this context on argument structure than on content.  However, an over-reading or misreading of this value, or possibly confusion resulting from a lack of structuring in the mediation, appears to lead students, in some instances, to undervalue content coverage at their own cost.  

Third, although not directly reported in this paper, students from both groups correctly read the values transmitted in the mediation.  However, where contradictions were evident in the mediation, or where the mediation was not clear, it was the African students that tended to most pick up on this, with resulting confusion in their texts. Greater precision in mediation may be necessary to prevent this type of confusion for students from Discourse models not closely related to the academic.  

Fourth, it seems that explicit Western values in the content may be problematic for students from other backgrounds.  This is compounded where terms used in the mediation are not clearly defined.  Greater awareness in the mediation of possible sources of term confusion (‘origin’ versus ‘source’), as well as awareness of different cultural value systems (‘justice’ versus ‘social maintenance’, for example) may aid in preventing misunderstandings in this regard.

Fifth, there appears to be some link between success in this context and a relational / relativistic understanding of context and content.  This finding is tentative and could be an over-reading of variation and subjectivity themes in the texts.  However, it appears that students who fail to recognise this relativity have a greater focus in their texts on ‘rules’ and context authority, which appears to obstruct success.  An explicit focus in mediation on the ‘variation’ theme might aid in developing these understandings. 

Sixth, although all students showed recognition and some realization of Discourse-appropriate form, it appears that the form of the Discourse is more successfully appropriated where rudiments of this form exist already.   Whilst this provides some support for Gee’s suggestion that the extent of Discourse overlap influences success of acquisition, the fact that students whose primary Discourses are less closely related to academia were able, to some extent, to appropriate this form, suggests that this is not a severe limitation: time may be the critical element here.  

Seventh, the manner in which students position themselves in context, and the extent to which they identify with that context may have implications for student success.  Although initial conflict in identity position does not preclude subsequent success, a level of personal commitment to the context is necessary.  Choices on the affective domain in this regard, however, do not preclude the need for cognitive achievement on other domains. 

Finally, the analysis suggests that there is much still to be understood regarding the role of authority in student writing in this context.  How context authority positions students, and differentially enables them to appropriate or develop authorial authority, is an area that appears critical to understanding student success. 
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Appendix A: Theme Table constructed and Comparison of themes Used
	Group
	denotation
	nature
	basis
	origin
	function
	consequence
	implementation

	
	
	
	
	
	focus society
	reciprocality
	focus individual
	
	

	
	system
	process
	practice
	variation
	authority
	substance
	form
	practice
	ethics
	justice
	imposed
	developed
	intention
	effect
	
	intention
	effect
	empoyerment
	sanction
	procedure
	structure

	
	rules
	
	
	evolution
	diversity
	determination
	choice
	imperfect
	differentiated
	norms
	conduct
	morals
	values
	ideal
	literal
	
	(negotiation/ reresentation)
	build
	maintain
	regulate
	create
	prevent
	
	guide
	control
	punish
	protect
	
	
	
	

	
	den-s-r
	den-proc
	den-prac
	nat-v-e
	nat-v-d
	nat-a-d
	nat-a-c
	nat-s-i
	nat-f-d
	bas-p(n)
	bas-p(c)
	bas-e(m)
	bas-e(v)
	bas-j(i)
	bas-j(l)
	ori-i
	ori-d(n/r)
	func-s-i-b
	func-s-i-m
	func-s-i-r
	func-s-e-c
	func-s-e-p
	func-r
	func-i-i-g
	func-i-i-c
	func-i-e-pun
	func-i-e-prot
	cons-e
	cons-s
	imp-p
	imp-s

	African

(freq)
	7
	2
	1
	1
	1
	3
	3
	0
	0
	0
	0
	1
	0
	0
	2
	4
	3
	1
	5
	4
	1
	1
	0
	3
	3
	2
	4
	0
	3
	2
	2

	
	.12
	.03
	.02
	.02
	.02
	.05
	.05
	0
	0
	0
	0
	.02
	0
	0
	.03
	.07
	.05
	.02
	.08
	.07
	.02
	.02
	0
	.05
	.05
	.03
	.07
	0
	.05
	.03
	.03

	White

(freq)
	6
	0
	3
	4
	3
	1
	0
	1
	3
	0
	0
	0
	6
	1
	7
	2
	2
	1
	3
	5
	4
	2
	1
	6
	3
	2
	5
	0
	4
	1
	3

	
	.08
	0
	.04
	.05
	.04
	.01
	0
	.01
	.04
	0
	0
	0
	.08
	.01
	.09
	.03
	.03
	.01
	.04
	.06
	.05
	.03
	.01
	.08
	.04
	.03
	.06
	0
	.05
	.01
	.04

	prob of diff between groups
	.43
	.12
	.50
	.36
	.50
	.15
	.05
	.44
	.12
	1
	1
	.27
	.03
	.44
	.15
	.27
	.55
	.62
	.32
	.81
	.36
	.71
	.44
	.49
	.78
	1
	.81
	1
	1
	.39
	.75

	freq of main theme for African group
	
	
	.03
	.10
	
	
	
	
	.05
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	freq of main theme for white group
	
	
	.09
	.01
	
	
	
	
	.18
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	prob of diff between groups
	
	
	.15
	.02
	
	
	
	
	.02
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	


Appendix B: Examples of individual analyses

Example 1:
Student 3

Student 3 is a black male, who arrived at university after having matriculated at a historically advantaged school (there is no record of the length of time that he had spent at this school).  He had obtained a matriculation rating of 20, which, although not adequate to gain him automatic entrance to the degree, was, in the year of this study, a reasonably good performance for an African black candidate.  The student had written a selection test for admission to law study, and had been admitted to the 4-year curriculum LLB degree.  

In his first essay, the student provided a confident (“I have come to perceive law in my own way”, line 5), although brief, account of law as a system of rules within a system for the implementation of these rules.  He located himself within the law context as a law student, with optimism (“I think there is a great future”, line 19).  He showed some evidence of Discourse context recognition through the justificatory strategy employed in the essay, but did not display the tone and style of writing typical of academic discourse.  The essay was not typical in terms of the group analysis:  the student used a three, rather than a two, level structure, used a non-contradictory contrast in which neither of the themes identified as predominant for the group were raised, and did not allude to function as a theme in explanation.  He did, however, use the typical device of explicitly locating himself in the context (as a law student), whilst using a distancing structure (framed content).

In the second essay, the student used a striking metaphor of ‘el Nino’ to describe the threatened position in which he finds himself.  Confidence has been replaced by confusion:  the student, in two places in the essay, admits honestly that he has not understood the content.  The essay itself displayed this confusion both in its content (the long and irrelevant section on Roman Law) and in its structure (or lack of structure, particularly within the ‘theories’ section).  There was, however, a stronger location-in-context in this essay than in the first, with frequent first-person references throughout all sections apart from the Roman Law section.

A comparison of the two essays showed that there is a stronger awareness in the second essay of the summative dimensions of the task.  This was evidenced in the essay presentation (a focus on the formality of assignment number, rather than title) and in the explicit reference within the essay to “answer(ing) the question on what law is” (paragraph 4).  This awareness of the summative seems to accord with the threatened position adopted, and the overall impression created was of a student who is aware that he is not coping.  The decline in the fluency of surface grammatical structure in the second essay from the first essay is further evidence of this struggle.  Although the second essay did show some of the features typical of academic Discourse, most particularly in word usage, the use of this discourse was not sustained or competent.  Although the student used a knowledge-retelling strategy in the Roman Law section, there was an oral, rather than academic, tone to the section dealing with course content proper.  In addition, the student did not use the academic technique of referencing to establish authority.

There were structural similarities between the two texts with the same macro-structure and pre-structuring techniques evidenced in both.  Both lacked adequate post-structuring in the conclusion.  There was however an evident attempt in the second essay to structure the body of the text: this attempt was not sustained through the entire text.  There was also in this essay clear use of paragraph-level structuring not evident in the first text, and which, in conjunction with the position-taking approach suggested the development of an argument structure.  

On a content level, the student spent a considerable portion of the second essay on the ‘origin and development’ of law.  The content he covered in this section was, however, that of a different course (the Foundations of Law course, which covers Roman Law) and was not relevant to this one.  ‘Origin’ is not a theme which is stressed in the course itself, except as a distancing strategy within the ‘law and religion’ section.  ‘Sources of law’, which could be confused with origin, was not mentioned by the student, nor were any of the other distinctions related to the concrete object (with the exception of ‘divisions’ of law which were mentioned only as ‘confusing’).  The value that the student thereby placed on the abstract object is an interesting choice, particularly given the strong understanding of law as a ‘body of rules’ espoused in his first essay.  It seems likely that the student picked up on the value associated with this section in the mediation itself.  However, the means in which the abstract object was used in the student’s search for the ‘correct’ approach shows that the abstract concept was, in this instance, worked with in a concrete manner: in this there was both continuity with his first essay and ascription to the validity / accuracy task definition typical of the African  student group.

The thematic structures of the two essays produced by this student were very similar.  In the second essay, the theme of ‘choice’ was replaced by the theme of ‘consequence’, and the theme of ‘implementation’ was replaced by the theme of ‘theory’, however, the sequence of thematic relations remained the same.  As with the first essay, the second essay did not show evidence of the types of themes found to be typically associated with the African group.  However, in the second essay, a clear additional level of abstraction was created through the student’s critique of his own initial definition of law.

The student located himself as student in both essays.  There was both an explicit and an implicit change of task definition in the second essay, from opinion-stating in the first essay, to argument construction combined with an implicit acknowledgement of the Discourse requirements of formality and explicit structuring in the second.  However, despite these shifts, and the evident shift in level of abstraction of definition, the student did not establish authority in his writing.  Moreover, the uncertainty which he experienced with regard to task requirements was explicitly fore-grounded in his writing and from his student positioning.   

This student received a mark of 50% for both the first and the second essay.  He did not pass the course overall though, with a final mark of 41%.  In the same year he also did not pass all four of his other law courses with marks ranging from 38% to 47%.  He returned the following year to re-attempt these courses, but again failed all with the exception of one.  At second attempt, he received 16% for the introductory course used in this study.  He dropped out of university at this stage.

Example 2: 
Student 17

Student 17 is a white male, who had obtained a matriculation with a rating of 29 points, and who had registered for the LLB degree.

This student’s first essay combined an opinion tone with a formal style which evidenced recognition of the textual requirements of the Discourse context.  Moreover, in this essay many of the references to the concept law were at an abstract, rather than concrete level, which showed further recognition of the Discourse task requirements.  The thematic contrast provided was typical of that for the white group, with social power and variation being the main themes within the contrast and its resolution.

The second essay provided by this student was most remarkable for the complexity of the grammar and word usage.  Although there were errors in the text, the language used was clearly distinguishable from that used in other student essays, and showed, not just complexity, but academic and legal Discourse textual features uncommon at first-year level.  The form of the Discourse, although not totally mastered, was well established in this writing.

The transition to Discourse textual requirements was evidenced, not just in the language of the text, but also in its presentation: the second essay, in contrast to the first, was typewritten, had a coversheet, content page and end-notes.  A number of sources additional to the course-pack had been consulted and were referenced.  Although there were structural markers within the text, the second text did not show the structuring features typical of an argument construction.  Paragraphs were linked, but there was no clear signposting of ideas and the introduction and conclusion did not perform the functions that they should in this regard.  Whilst there was a logical flow of ideas in this essay, the lack of structuring made reading the essay difficult: it was discursively constructed rather than logically constructed.

There was a link in content coverage between the two essays on the morality topic: this was very briefly touched on in essay one as connected with the changing nature of law.  In essay two this topic was accorded strong weight (allocated four paragraphs), and was explored in considerably more depth than in the course itself.  There were other areas in which the second essay went beyond course content: the notion of legal certainty was introduced and discussed in two paragraphs, and the discussion on the link between law and religion included mention of ‘visible similarity’ as a factor.  Although there was depth in discussion in the ‘related concepts’ and ‘theories’ section, this was at the expense of content coverage: ‘divisions’ and ‘forms’ of law were mentioned but not discussed, and ‘sources of law’ was not covered.   

Although there was some connection between the themes expressed in the first essay and those expressed in the second, this was not evident in the sequence of themes addressed.  The primary thematic connection between the two was in the themes of individual-intention-guide and in the evolution theme.  With regard to the first, there was a differentiation in the second essay between the social control / individual guide themes, with the first being connected to law itself, and the second being connected to morality.  This understanding was not evident in the first essay.  The evolution theme, which was particularly strong in the first essay, was downplayed in the second, with a strong focus on the predictability of law.  

Although there was evidence in this student’s first essay of recognition of Discourse requirements in the familiarity with which the student dealt with a formal style, the move from this position to the position in which he situated himself in the second essay is remarkable.  In the second essay, a very strong authorial presence was established, and there was strong evidence of both academic and legal Discourse textual features. There were more surface errors in the second essay than in the first, which may indicate that the transition to the new Discourse was not complete, but these errors were not lapses in style, and there was thus no evidence of identity conflict in the context.   

This student received 60% for his first essay, 80% for his second essay and 75% for the course overall.  He passed all of his other courses in that year of study, with marks ranging from 60% to 79%.  He subsequently passed all courses that he attempted, and graduated from the degree in 2003.

� This paper is based on research performed towards a PhD degree, completed at the University of the Witwatersrand, 2006.  The full study, including data and analysis, is as referenced to Watson, 2006.


� Note that the term ‘African’ is used to denote indigenous black persons (the term ‘black’, in the South African context, has traditionally been used to describe a broader range of persons, including those of Asiatic descent).
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