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Introduction
When the UK ratified the UN Convention on the Rights of Persons with Disabilities (CRPD) in June last year, it undertook to ensure and promote the full realisation of all human rights and fundamental freedoms for all disabled people in its jurisdiction.  The UK maintains that it ‘will not ratify a treaty unless the Government is satisfied that domestic law and practice enable it to comply.’
  It follows that the Government considered that English law and administration complied with the Convention.  
This paper begs to disagree.  Whilst it acknowledges progress, it finds transition underway rather than transition achieved. It argues that the UK has not yet fully grasped the fundamental shifts in understanding required by the Convention, with the result that the administrative justice system which delivers the right to independent living currently fails to meet the CRPD’s requirements.
This presentation touches on the Convention, the UK administrative justice system and Article 19, before considering the ‘paradigm shift’ required by the Convention, the UK’s ‘enabling’ welfare state, current moves to ‘transform social care’ and resource allocation systems.

The Convention

The UN Convention is an emancipatory human rights treaty.  It challenges the long history, and actuality, of disabled people’s oppression, and presents a re-description of the world and of the place of disabled people in it.  In this new world, disabled people are no longer excluded recipients of welfare, but active, valued and equal rights-holders.  Impairment is no longer seen as an aberration to be ‘othered’, but as universal human variation to be accepted, respected and accommodated.  To try to bring about this new society, the Convention doesn’t create new rights, but it remoulds and reframes existing rights to reflect the experience of disability. These are big transformations: whether or not they come to be realised in practice depends not only on how people implement the Convention’s terms, but also how they grasp and internalise the new understandings that inform them. 
The Convention and its re-description of the world are translated into national settings through law and policy.  That law and policy is then delivered to individuals through the administrative justice system. So by the time the Convention’s message reaches the individual it has gone through a series of re-interpretations.  This paper investigates how some of those re-interpretations are doing.
The administrative justice system
The English administrative justice system has been defined as comprising ‘the administrative decisions by public authorities that affect individual citizens and the mechanisms available for the provision of redress’.   
To call it a ‘system’ is stretching the meaning of the word.  It has grown up piecemeal fashion, is complex, inconsistent, often inaccessible and sometimes opaque.  Decisions are made by a large and varied number of public bodies: government, arms-length agencies, local authorities, NHS bodies, housing associations, private contractors and so on.  If individuals want to challenge a public body’s decision, there is an equivalent variety of redress processes available, depending on the issue and the public body involved, ranging from internal complaints and appeals, mediation, Tribunals, County Court, judicial review or Ombudsman.  
In our current disabling society, people experiencing illness or impairment are more likely than others to come up against the kinds of problems that bring them into contact with this administrative justice system.  They experience more of those problems, and they are more likely to experience the kinds of spiralling ‘clusters’ of problems that can undermine their quality of life and their independence.
  In this kind of situation, where problems are interlinked, they require a holistic approach for their resolution.  The current administrative justice system can’t offer that.  All the same, how that system responds to people’s problems will have a substantial impact, one way or the other, on realisation of disabled people’s Article 19 rights to independent living under the Convention.

Article 19
Article 19 requires States who ratify the Convention to ‘recognise the equal right of all persons with disabilities to live in the community, with choices equal to others, and [to] take effective and appropriate measures to facilitate full enjoyment by persons with disabilities of this right and their full inclusion and participation in the community.’  These are civil rights to autonomy and participation which are pre-requisite for the exercise of the other Convention rights.
Typically for this Convention, the Article then goes on to explain some of the ways this should be done.  They should include:

ensuring that (a) the person has the opportunity to choose where and with whom they live and is not obliged to live in a particular living arrangement; (b) they have access to a range of services to support living and inclusion in the community, and to prevent isolation and segregation; and (c) ensuring that services for the general population are available on an equal basis and are responsive.   These are socio-economic rights.
Before we start to look at where the administrative justice system is up to in all this, I want to briefly flag up a couple of context points.  One is that people who work in the public sector are not free to do what they like. They can only do what the law allows them to do. If they step over that line, they are acting unlawfully and are open to challenge.  But we will see in a moment that even within that restriction, things can be interpreted in very different ways. 
The ‘paradigm shift’
The second point is more fundamental.  Article 19 melds together civil rights to autonomy and participation with socio-economic rights to housing options, personal assistance and access to services.  This, again, is typical of the Convention: the full integration of all of the kinds of rights is one of the ways it seeks to reposition disabled people as rights-holders rather than welfare recipients.

But here we have a problem: the UK doesn’t do economic, social and cultural rights.  Successive UK governments insist that socio-economic rights are just ‘principles and objectives’ to guide politicians in formulating policy.  As a result, UK legislation, policies and administration are not about ‘rights’ but about ‘welfare’. The difference is important: rights are inherent in all of us, welfare entitlements can be given or taken away by politicians; rights are about subjecthood, welfare is about compensation for exclusion.  Put simply, the UK has not yet made the fundamental paradigm change from welfare to rights thinking that the Convention demands.
The ‘enabling’ welfare state

The administrative justice system, then, is still part of our welfare state, allocating welfare entitlements to meet our assessed welfare needs.  That welfare state has gone through some big changes over the past 30 years or so.  In its latest manifestation, it has been heralded as the ‘enabling’ welfare state, with buzzwords like personalisation, choice and control and co-production.   As the Department of Health explains it, 

‘Across Government, the shared ambition is to put people first through a radical reform of public services.  It will mean that people are able to live their own lives as they wish; confident that services are of high quality, are safe and promote their own individual needs for independence, well-being, and dignity.’
  
This transformed provision, which includes direct payments and individual budgets, is seen as the foundation of a future national social care system.  Guidance on eligibility criteria has been revised,
  new assessment systems are being developed, and the 1940s legislation is being reviewed.
   The idea of independent living has been prominent in this discourse since the Life Chances Report
 in 2005, and it still is. 
These developments did not originate in the Convention, but with the influence of disabled people and the independent living movement which fed into the Life Chances Report.
   But, on the face of it, they illustrate a growing discourse couched in a language of ‘independence’, ‘choice’, ‘control’ and ‘empowerment’ which fits well with the emancipatory message of the Convention.   These policies also evidence a growing recognition at national level of the need for a holistic approach, and a determination to bring about radical change in the way that disabled people are supported to live independently as active members of the community.  The apparent willingness to share power augurs well for repositioning of disabled people as actively involved and included.  
However, one can question these developments.  Could it be that this focus on independence and autonomy is actually driven by the need to save money by cutting services?  Or is it driven by individualised, market-based ideologies rather than the inclusive principles of the disabled people’s movement and the Convention?  Will the result just be continuation of oppression, but in a different guise?  As these policies are not couched in the language of rights, we have no way of knowing.   
But maybe that ambivalence on the part of the policy-makers is unimportant as long as the emancipatory values and purpose of the Convention are translated in practice into people’s lives to bring about substantive change.  And, as we’ve seen, that’s where the administrative justice system comes in.  So how might it translate all of this into practical decision-making and redress?
Transforming social care
Transforming institutions is no easy task – and the institutions involved in delivering independent living are many and varied, each with their own entrenched histories, cultures, politics and interests.  In 2007, the Office for Disability Issues described a social care sector with ‘somewhat of a vested interest in keeping disabled people ‘passive’.’
  
In 2008, the New Labour government invested effort and money
 into Transforming Social Care.  With the help of those resources, and the backing of the Department of Health, local councils and their regional networks were expected to ‘make real and measurable progress to achieve the systems changes that will deliver the transformation of social care for their local populations’ by 2011.   So that’s still ongoing.  First Reports on progress
 say that workforces are being restructured and new job roles being created.  Some authorities have transferred staff or functions to independent organisations, including user-led organisations.
  New academic qualifications are being developed, and new assessment and resource allocation systems are being designed and piloted.  
Resource Allocation Systems
For example, the Association of Directors of Adult Social Services has produced a ‘Personal Needs Questionnaire’ which, it says, is based on principles of partnership, citizenship, the social model of disability, and the respectful, dignified and simple use of language; and which is designed to be outcome-focussed, fair, transparent and sustainable.  Let’s have a look at it.
On the front it explains that: ‘The aim of the questionnaire is to give an indication of how much money you may need to live your life as an equal citizen and achieve some or all of these general outcomes:

1. to stay healthy, safe and well

2. to have the best possible quality of life, including life with other family members, if this is what you choose

3. to participate as an active citizen, increasing independence where possible

4. to have maximum choice and control

5. to live your life safely, free from discrimination or harassment

6. to achieve economic well-being and have access to work and/or benefits if you choose to do so

7. to keep your personal dignity and be respected by others. 
That list could have come straight from the Convention.

It is followed by 12 pages of short statements, clearly set-out under those ‘outcome’ headings, for the person and the assessor to tick as appropriate.  There are just 4 or 5 statements per page, with plenty of space around them.  The front page reassures the person concerned that it is only a guide: the next stage will be to plan the support needed together, and that all information will be kept confidential.  This form comes across as accessible, positive and encouraging.  It focuses on the support required to achieve independence, choice and control, and to respect dignity and social relationships.  The mindset of the people designing the form here is about emancipation.
However, this questionnaire is not mandatory, and is not being used by at least one of the Councils involved in piloting the new ‘personalised’ way of doing things.  They seem to have developed a form of their own, still called, in the old style, a ‘Community Care Assessment’.  This form runs to 23 pages, under 16 headings such as ‘memory’, ‘feelings and behaviour’, ‘social functioning’, ‘cooking’, ‘eating’ & ‘housework’, and so on.  Under each heading, it asks the person to tick the phrase that best describes themselves.  One page may have up to 15 questions to tick or not tick.  The phrases include, just to pick one or two:
B2.a.3 I need assistance to make even the simplest day to day decisions and plans.  Decisions are consistently poor and unsafe & support is needed at all times.

E3.a I have been found wandering about for no apparent reason, or, I can suddenly ‘bolt’ and run away

E3.d I have been told my behaviour in public has been causing concern and is thought to be inappropriate

E1.f People are concerned that I look unhappy or worried

And, ultimate crime:  

E3.e I have been resisting care

When you sign the form, you give consent to the information you have given being ‘shared with professionals in other organisations, such as health services, housing services or voluntary organisations.’  And at the back there is a table of eligibility needs that clearly shows that the Council will only fund needs that come into the critical or substantial criteria bands.
This form is medical model-based.  It is all about individual functioning, or ‘mal-functioning’: the failure to function ‘normally’.  In filling in the form, not only does the person have to accept that ‘dis-abled’, excluded, ‘less’ identity, they have to repeatedly argue in its favour in order to qualify for support.   In fact, some of the questions here not only ask the person to do that to themselves, but also to reinforce that experience by reporting the attitudes of others towards them.  

Where the social model ADASS Personal Needs Questionnaire described before feels accessible, positive and focuses on independence, choice, control, dignity and participation, this medical model form feels threatening, complicated and confusing.   It forces the person to internalise not only their own alleged lack of function but also the negative attitudes and understandings of those around them.  The mindset here is about discipline and exclusion.  The only outcome here is oppression.
Comparison of these two forms illustrates something of the transition that needs to be made here at administrative level if the system is to become compatible with the Convention.  It illustrates how different people or organisational cultures can internalise and translate the same requirements in widely differing ways, to widely differing effect.  And it illustrates this paper’s contention that the transition from oppression to emancipation, from exclusion to inclusion, from welfare to rights, has not yet been fully accomplished.
The truth is, however, that both forms will be marked: the ticks will be allotted a numerical value, which will be fed into a computerised Resource Allocation System, which in turn will come up with a percentage, which will then be converted into an amount of money. The amount of money will vary from one local authority to another, in line with their resources.  This brings us to eligibility criteria.
Resources are, and will always be, limited.  The Convention recognises that.
  There must therefore be some kind of framework for deciding their allocation.  Government guidance provides for an eligibility framework graded into four bands: critical, substantial, moderate and low.
  The vast majority of Councils only provide services to those who fall into the top two bands.  Some restrict provision to the critical band.  The tensions between such tight rationing and any substantive right to independent living are clear.  Research has shown that such restrictions not only fail to address legitimate needs, but also fail to save money; and that those deemed ineligible for support continue to have ‘overwhelmingly poor quality life experiences’
 which deny their right to independent living.  As Jane Campbell put it, ‘[i]f disabled people cannot access services unless they have the highest level of need, then all the empowering, transforming delivery in the world will not change the inequality they experience..’
  
Prevention in place of crisis management is on the new agenda, but so are large public sector funding cuts.
Conclusion
A transformation in the administrative systems that regulate services to support independent living is underway. Although that transformation doesn’t originate from the UK’s ratification of the Convention, it does appear to chime with Article 19 requirements for independence, choice and control.  
The transformation is not rights-based, but continues to be understood as welfare provision, demonstrating that the UK has not yet made the fundamental paradigm change from welfare to rights thinking that drives the Convention.  As a result, it is unclear what the true motivation for these changes is.   

Transforming systems is no easy task, and this is a big transformation of a complex system. We have identified examples of progress and examples of persistence of the old understandings, good intentions and looming barriers.  The process is a long way from being achieved. There is no guarantee that it will be.

Until the transformation is complete, adequately funded, fully acknowledged as rights-based rather than welfare, and that paradigm change internalised at all levels, the administrative system in the UK will not comply with Article 19 of the Convention.

Thank you.
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