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fulfilment, are formidable. Nevertheless this work is 
necessary to pave the way towards a global public order 
supportive of human rights. 

In 2007 an ETO Consortium was formed with a few 
CSOs and universities. Its aim is 

(1) Increasing the awareness on the concept of ETOs and 
enhancing the capacity to employ and further develop 
the ETO with CSOs, selected governments and expert 
circles. 

(2) Serving as a platform for exchange and enhanced 
research working towards an international expert 
opinion on ETOs (“Maastricht Principles on ETO under 
ESCR”) in 2010.

The envisaged Maastricht document will be in the 
tradition of the 1986 Limburg Principles on ESCR and 
the 1997 Maastricht Guidelines on Violations of ESCR, 
which had been seminal for the development of ESCR 
standards at the UN and elsewhere. Both of these 
two documents emanated from international expert 
conferences held at the University of Maastricht, carried 
by an international network of partners and were based 
on extensive preparatory work. In this sense the aim is to 
produce a “Maastricht III”. 

At the time of the first consortium meeting in Geneva, in 
November 2007, the consortium consisted of 20 persons/
institutions including amnesty international, FIAN 
International, the International Commission of Jurists, 
FIDH, ESCR-net, CELS, SERAC and some universities such 
as Lancaster (UK), Maastricht (the Netherlands), Turku 
(Finland), North Carolina (USA) and others. Considerable 
interest and qualified growth of the consortium 
continued in 2008. In Geneva the consortium identified 
the challenges for the ETO-principles and developed a 
working plan consisting of case-work and two conceptual 
working groups (on jurisdiction and accountability). 
Taking stock of the results of the first year’s work and 
planning the activities for 2008/9 was the main purpose 
for the 2nd Conference of the ETO-Consortium held in 
Heidelberg, Germany, on September 26/27.

1 Introduction

Over the past 20 years of developing economic, social 
and cultural rights (ESCR) as human rights, the need to 
overcome the exclusive attention to the domestic side of 
states’ obligations under ESCR has become increasingly 
clear: The concept of extraterritorial obligations (ETOs) 
gained importance as a human rights response to 
globalisation. ETOs are human rights obligations of states 
towards persons outside their own territories. These 
obligations can be unilateral (as in official development 
cooperation) or multilateral through IGOs (like the World 
Bank, IMF etc.). Multilateral ETOs are a very promising 
way to submit intergovernmental organisations (IGOs) 
to international human rights law and to open up the 
road to the much needed human rights regulation 
of transnational corporations and development 
cooperation.

The International Covenant on Economic, Social and 
Cultural Rights (ICESCR; with its article 11 on the right to 
adequate food) does not provide for any limitation as to 
the scope of its application. This concretely means that 
states have the obligations to respect, protect and fulfil 
the right to food both at home and abroad. Violations of 
Extraterritorial State Obligations (ETOs) can take various 
forms such as a forcible eviction through a dam or 
mining project decided and financed in the framework 
of bilateral or multilateral development cooperation 
(with the World Bank policy advice playing a particular 
role); or the signature of an international agreement (like 
a new trade regulation for instance) which can impede 
the enjoyment of the right to food. The future work on 
ETO bears also space to take up “South-South” cases, 
meaning that the duty bearer who violates the right to 
food abroad is a state in the Global South. Furthermore, 
the gender dimensions of ETO violations (for instance 
when women only have limited access to compensation, 
or when they are discriminated through resettlement 
measures or international policies that are designed in a 
gender blind manner).

There is a strong presumption among some states that 
they have human rights duties only towards persons in 
their territories. The conceptual issues to be resolved, in 
particular in the area of extraterritorial protection and 



6    

2 Executive summary

 The 2nd conference of the ETO-Consortium on September 
26-27 brought together 34 members of the Consortium 
and guests. It took place in Heidelberg and was hosted 
by FIAN International and financially supported by Brot 
für die Welt and Icco.

The meeting took stock of the case work and conceptual 
work done by the Consortium since its first meeting in 
Geneva on November 8 and 9, 2007. The Consortium 
welcomed new members and guests and developed its 
work plan for 2009.

As number of input papers were prepared for this 
conference. Many of them are reproduced in the annex 
(see below). The Consortium’s casework had resulted in 
a 67 page “Compendium of Cases” and 20 pages of 
comments. These documents are not included with this 
report. Instead the report contains a summary review of 
the cases in Annex C.

The report on the 2nd conference of the ETO-Consortium 
shows the intensity of work in those two days and the 
enthusiasm of its participants. The enormous task at 
hand has increasingly become clear. It is also reflected 
in the heavy programme envisaged for the next year. 
Two working groups are envisaged (on case-work and 
on conceptual questions). The process will be guided by 
a slightly enlarged steering group. 

The communication among participants has to be 
intensified and facilitated. It has advanced to a point 
were some “Briefing papers” for clarifying positions 
can be undertaken – as well as further case-work and 
intensified mainstreaming in the upcoming twelve 
months with a view to the 3rd conference in September 
2009 in Lancaster.
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3  Programme: ETO Consortium, 2nd Conference   
Heidelberg, September 26-27, 2008

26 FRIDAY MORNING SESSION: SCHMITTHENNER HOUSE

9:30   1. Welcome: Rolf Künnemann
     Chair: Sigrun Skogly 
     Presentation of participants
     2. Key note by Miloon Kothari
     3. Short Report on the development of the ETO-consortium since Nov.2007  
     (Geneva), and on new initiatives such as January’s conference at Tilburg  
     University, Sigrun Skogly.

10:00   4. Consolidated Report on the overall case-work of the consortium   
     in 2007/2008 (according to policy fields, types of obligations). 
     Input: Rolf Künnemann. Discussion

11:00   

11:15   5. Detailed reports and debate on selected ETO-cases of the consortium   
     from the different areas, inputs by Fons Coomans, Joseph Schechla, Mark Gibney
13:00   

26 FRIDAY AFTERNOON SESSION, MAX PLANCK INSTITUTE  
   FOR INTERNATIONAL LAW

14:30   Welcome Volker von Bogdandy Chair: Mark Gibney 

     6. Presentation of the results of the topical working groups  
     on ETO-jurisdiction and accountability. Discussion in light of case-work.  
     Inputs by: Sigrun Skogly, Wouter  
     Vandenhole, Ashfaq Khalfan 

16:45   

17:15   7. Evaluation of first year of ETO-Consortium work: lessons learnt,  
     input: Fons Coomans

18:00   8. Presentation of information technology for joint research, Justine Anschuetz 

19:00   

27 SATURDAY  MORNING SESSION AT SCHMITTHENNER HOUSE

9:00    Chair: Michael Windfuhr  
     9. Presentation on ETOs in the contexts of IFIs, Giorgiana Rosa. Discussion

9:30   10. Strategy and Workplan 2008/9: Part 1: Brainstorming in Plenary

10:45   

11:00   Brainstorming in Working groups 11. Strategy and Workplan 2008/9

13:00     
     Parallel work lunch for participants in the upcoming   
     Nairobi ESCR-net assembly on ETO input.

27 SATURDAY  AFTERNOON SESSION AT SCHMITTHENNER HOUSE

14:30   Chair: Fons Coomans  
     11. Strategy and Workplan 2008/9: Part 2: Report of the working groups

15:45   

16:00   12. Final plenary: Planning on process and structure 
     Final plenary, report of teams and their work plans

17:00   



8    

4 Proceedings 

4.1 WELCOME

The participants were welcomed by Rolf Künnemann for 
FIAN International and for the Steering Group of the ETO 
Consortium. The conference was organised by FIAN’s 
International Secretariat in Heidelberg which had provided 
secretarial facilities to the work of the Consortium and its 
steering group for the last two years.

4.2 KEYNOTE BY MILOON KOTHARI

Miloon Kothari related from his experience as UN 
Special Rapporteur on the Human Right to Housing. 
He noted that severe problems in the field of ESCR are 
escalating in different parts of the world and there are 
strong links to international actors. As such, the topic 
of ETO is very much to date. New issues such as climate 
change and the financial crisis also bring out quite 
strongly the urgency to think in terms of ETOs, although 
discussion on terminology is still necessary. Having said 
this, he underlined that the most important goal in the 
framework of justiciability is still the level of domestic 
obligations – and the need to continue working on the 
implementation of these domestic obligations. 

4.3 REPORT ON THE DEVELOPMENT OF THE 
CONSORTIUM

Sigrun Skogly informed the conference participants about 
the development of the Consortium since the Geneva 
meeting on November 8 and 9, 2007. She welcomed 
the increase in membership of the Consortium as this 
indicates the importance of the ETO work. There has 
been a website established covering the organizations, 
activities, etc. It is part of the webpage of Lancaster 
University (http://www.lancs.ac.uk/fass/projects/
humanrights/). Another website on ETOs is at www.fian.
org. The main work in the past ten months was on cases, 
while some theoretical developments on international 
law questions have been tackled to understand better 
how ETOs function. The work concencrated on questions 
of jurisdiction, accountability and responsibility. 
The ultimate aim of the Consortium is to generate 
international debate and consciousness on ETOs and 
their consequences in the field of human rights. While 
the Consortium works towards the Maastricht Principles 
to be adopted in 2010, this is not an end point, but just 
an important milestone in a process involving a variety of 
actors, as well as challenges. 

4.4 CONSOLIDATED REPORT ON THE 
CONSORTIUM’S CASE WORK

Rolf Künnemann presented the Consortium’s case work 
adding a few comments on human rights obligations 
to each case (cf annex B). The presentation was then 
followed by a round of questions and some remarks 
on the types of cases. It was noted that in many cases 
the legal analysis still needs clarification as well as a 
broad spectrum of cases is needed to be able to draw 
conclusions and develop a practical and theoretical 
understanding on ETOs. Reference to international 
cooperation and assistance might be useful as this is 
explicitly mentioned in 

Art. 2 of the International Covenant on Economic, 
Social and Cultural Rights (ICESCR) and important in the 
context of ETOs. There was a general understanding that 
while the theoretical foundation of ETOs provides a lot 
of challenges, issues will become clearer by looking at 
cases. 

4.5 PRESENTATION OF SELECTED CASES 

Fons Coomans presented the cases 5. Moroccan 
fisheries agreement, and 6.Trafigura covering the 
countries involved, applicable laws, jurisdiction, duty-
bearers, obligations, responsibility, accountability, and 
legal remedies. Joseph Schechla then described the 
case of Israel’s attack on Lebanon/bombing of Jiyyah 
power plant (case 7.) and the 8. Surayacu case. Mark 
Gibney presented the case 14. Koluedor case on the 
effects of tomato imports, case 16. on assistance to cash  
transfer in Zambia and case 17. on assistance to tsunami 
stricken villages. Short case descriptions can be found in 
Annex A.

The discussion following the presentations started 
with a debate on ICESCR art.2.1 concerning use of 
“maximum of available resources” and the ETO aspects 
of cooperation and assistance. For example, how far does 
the fulfilbound obligations reach in the extraterritorial 
context? And what are the sources for such obligations in 
positive law? More specific legal base was mentioned as 
being necessary in order to determine state responsibility. 
It was also expressed that the concept of international 
assistance needs to be better defined. In addition, a 
question was raised on states’ due diligence in protect-
bound cases: To what extent can states be reasonably 
expected to monitor? Which precautionary measures are 
necessary? Which obligations do states have to supervise 
TNCs? What can states do and what can states not do? 
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4.6 PRESENTATION OF THE RESULTS OF 
THE TOPICAL WORKING GROUPS ON 
EXTRATERRITORIAL JURISDICTION AND 
ACCOUNTABILITY

The Max Planck Institute for International Law had 
invited the Consortium to have its afternoon session at 
the Institute. Volker von Bogdandy, Executive Director 
of the MPI, and some 20 MPI researchers joined the 
participants for the session. 

Sigrun Skogly presented her paper on jurisdiction (cf annex 
B), explaining the need to delink jurisdiction and territory, 
and rethinking jurisdiction as the competence and power 
to act (vis-à-vis the rights to act of other states). ETOs 
would then indicate which acts/omissions are prohibited 
in this area of competence. The subsequent discussion 
was on the classification presented distinguishing court 
jurisdiction and state jurisdiction and the notions of 
jurisdiction over individuals, over action taken, and over 
decisions. Sigrun Skogly pointed to the relation between 
jurisdiction and responsibility, mentioning that some of 
these issues in the field of civil and political rights are 
dealt with using concepts of effective control, which is 
however not very satisfactory. 

Wouter Vandenhole gave a PowerPoint presentation of 
his paper (Annex C) on different notions of responsibility, 
distinguishing technical use in international law from 
the day-to-day language, and from tendencies to use 
responsibilities as a word for soft law duties. He talked 
about attribution of responsibility (when can an action/
omission be attributed to a state) and distribution 
of responsibility (between the domestic state and a 
foreign state – and among foreign states). He also used 
the concept of primary and secondary duty-holders 
complementing each other. He suggested that respect- 
and protect-bound ETOs are simultaneous for external 
states and that fulfil-bound ETOs should pertain only to 
the core content of the right (and operate in the context 
of ODA). The subsequent discussion raised a few issues 
on these concepts. The issue of primary/secondary duty-
holder would need more clarification. The reduced 
approach to fulfil-bound ETOs was questioned, while 
the duty to prioritize the most deprived groups when 
meeting fulfil-bound ETOs was welcomed as well as the 
principle of complementarities not releasing the other 
side from its duties in case of failure of one side. 

Ashfaq Khalfan presented his matrix on accountability 
mechanisms for breaches of ETOs covering a wide range 
of judicial and quasi-judicial mechanisms and relating 
them to the consortium’s cases at hand (cf annex D). The 
discussion that followed increasingly involved also the 
participants from the MPI and revolved, among others, 
around the role of domestic courts for adjudicating 
ETOs. 

Towards the end of the first afternoon session Mark 
Gibney raised the Bosnia vs Serbia (genocide) case 
which the International Court of Justice (ICJ) had finally 
adjudicated in 2007. He pointed to weaknesses of the 
judgment due to the ICJ methodology which needs to be 

changed in order to prevent problems for adjudication of 
ETOs before the ICJ in future. He also pointed to some 
positive elements of the judgment implicitly recognizing 
protect-bound ETOs. In the ensuing discussion confidence 
was expressed that the contradictions in the ICJ ruling 
can be overcome on the basis of proper ETO principles. 

4.7 EVALUATION OF THE FIRST YEAR OF THE 
ETO-CONSORTIUM’S WORK

Fons Coomans shared his views on “lessons learnt from 
the Consortium’s first year”. In this context he referred 
mainly to procedural results rather then conceptual 
progress towards the “Maastricht principles”. He 
emphasised that more work on theoretical issues was 
necessary and there should be more cases studied and 
the structure of cases better developed. In addition, Fons 
Coomans noted that cases were comparatively weak 
in the fields of investment and mining, and regretted 
that the important planned ETO-case-studies on China 
operating in Nigeria did not materialize. There is a need to 
further study the role of the Bretton Woods Institutions, 
to explore government opinions about ETOs, and to 
further clarify the added value of ETOs for the work of 
CSOs. The subsequent discussion started with a question 
on the purpose of case-work and then moved to some 
brainstorming on the future course of the Consortium. :

4.8 PRESENTATION ON INFORMATION 
TECHNOLOGY FOR JOINT RESEARCH

Justine Anschuetz gave a PowerPoint presentation 
explaining the need for improved communication in 
the Consortium’s context of joint research. She also 
presented several such communications tools provided 
in the internet such as Wikis, Dgroups, google-groups, 
Teamspace and explained the different functions offered 
by these tools and their respective advantages and 
drawbacks.
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4.9 PRESENTATION ON ETOS IN THE CONTEXTS 
OF INTERNATIONAL FINANCIAL INSTITUTIONS 
(IFIS)

Giorgiana Rosa of Amnesty’s International Secretariat 
presented a paper on IFIs and ETOs prepared by her 
colleague Duncan Wilson (cf annex E). In the subsequent 
discussion it was said that IFIs have human rights 
obligations, first of all to respect and protect. Regarding 
accountability mechanisms it was said that internal 
mechanisms of IFIs are weak and the World Bank’s 
Inspection Panel is useful but insufficient. Overall, there 
is a need for external mechanisms under a human rights 
approach. Such mechanisms should be linked up to the 
UN human rights system. Some identified the need to 
make IFIs take human rights into their policies as they 
have taken environmental law. It was suggested to go 
directly to the responsibility of individual states in the 
governing boards of these bodies who continue to carry 
their legal human rights obligations when operating 
in a multilateral context. The majority of governing 
states have ICESCR obligations: This has considerable 
implications for the IFIs being similarly bound under 
human rights law. 

4.10 STRATEGY AND WORKPLAN 2008/9: PART 1: 
BRAINSTORMING IN PLENARY

The Consortium brainstormed the following three issues: 
1) cases, 2) conceptual questions and 3) process. Based 
on the results, two working groups were formed – one 
on cases and one on concepts.

4.11 STRATEGY AND WORKPLAN 2008/9: PART 2: 
REPORT OF THE WORKING GROUPS

Results of the working group on cases:  
The working group on cases discussed on the purpose, 
typology and selection criteria of the cases and 
organisation of future work. The working group agreed 
that the purposes of the cases are to inform the future 
Maastricht Principles on ETO and a subsequent General 
Comment of the CESCR, as well as to create awareness/
advocacy. On typology, there were different suggestions 
as to the way the cases should be classified. Various 
criteria for classification were suggested, for example, 
according to policy areas, rights violated, actors involved 
etc. Most of these criteria, however, have already been 
included in the typology that exists. It was suggested that 
the typology should be expanded because some cases 
and situations do not fit into the format. In the discussion 
on selection criteria, the availability and accessibility 
of empirical data, as well as the quality of data were 
mentioned. It was also identified that someone should 
take up the case and commit to preparing a case study 
as well as follow up on recent developments.

Results of the working group in conceptual issues:  
The working group emphasised the need to closely 
interact with the case work and to use existing material 
for the Consortium. The group took up the idea of 

preparing common positions or briefing papers on the 
issues raised in the plenary. The topics of the briefing 
papers should be: concepts and terminology, legal 
sources of ETO, jurisdiction, responsibility, remedies IGO, 
ETO’s added value, regulation of TNCs, investment. 

During the plenary, the idea of briefing papers was 
welcomed. It was suggested to have papers ready before 
the Lancaster Conference 2009. These papers should be 
as relevant as possible for the cases. The Consortium will 
select one case which makes the point, regarding each 
content issue and the case group will select the cases 
which are pertinent for each conceptual issue.

4.12 PLANNING ON PROCESS AND STRUCTURE 

The conference participants then discussed on process 
and structure. It was agreed that more southern groups 
should become involved and some concrete proposals 
were made. Outreaching to Southern participants as 
well as to other non-human rights fields was considered 
necessary by the participants. 

On the structure and functioning of the Consortium, 
many participants emphasised the fact that the Steering 
Committee should become more active in guiding 
and leading the work of the Consortium. There was a 
suggestion that each member of the Steering Committee 
should be in charge of a specific area and have a 
specific function. There are three elements that have 
to be coordinated: case element, conceptual element 
and a functional element (organizing conference 
etc.). Furthermore it was proposed that the Working 
Groups could be represented by the respective Steering 
Committee member. Moreover an outreach committee 
was established.

It was furthermore suggested to establish an Advisory 
Board. The Steering Group will come up with a list of 
potential members of such an Advisory Committee, while 
considering also proposals made by the Consortium. The 
proposals should not be limited to persons from UN 
circles, but from the field of ESCR in general. On the 
issues of internal communication, Justine Anschuetz 
will propose a way of communicating outside of already 
established email contact and telephone conferences. 
The conference ended with discussions on the objectives 
and the venue of the 2009 conference. 
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5 List of Participants

Last Name First Name Organization Country

Alemahu Yeshanew Sisay Abo Academy Ethiopia/Finland

Mustaniemi Maija Abo Academy Finland

Rosa Giorgiana Amnesty International UK

Windfuhr Michael Brot für die Welt Germany

Khalfan Ashfaq COHRE UK

Mulenga Angela Consumer Unity and Trust Society Zambia

Aichele Valentin Deutsches Institut für Menschenrechte Germany

Kaleck Wolfgang ECCHR Germany

Maaß Miriam ECCHR Germany

Lusiani Nicholas ESCR-Net USA

Geenen Katrin FIAN International Germany

Künnemann Rolf FIAN International Germany

Monsalve Sofia FIAN International Germany

Suarez-Franco Ana-Maria FIAN International Germany

Tang Yifang FIAN International Germany

Hausmann Ute FIAN Germany Germany

Paasch Armin FIAN Germany Germany

Wrzoncki Elin FIDH France

Kothari Miloon HIC India

Schechla Joseph HIC Egypt

Reidy Aisling Human Rights Watch USA

Anschuetz Justine ICCO The Netherlands

Foppen Hester ICCO The Netherlands

Sheikh Lewis E.T. International Society for Human Rights The Gambia

Secker Emilie Lancaster University UK

Skogly Sigrun Lancaster University UK

Salomon Margot E. London School of Economics UK

Strohscheidt Elisabeth Misereor Germany

Hani Serag PHM Egypt

Samdup Carole Rights and Democracy Canada

Vandenhole Wouter University of Antwerp Belgium

Coomans Fons University of Maastricht The Netherlands

Gibney Mark University of North Carolina USA
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In deep thought, from left to right: Justine Anschuetz, 
Mark Gibney, Carole Samdup, Armin Paasch, Yifang 
Tang, Joseph Schechla

In plenary, from left to right: Ana-Maria Suarez-Franco, 
Valentin Aichele, Ute Hausmann, Michael Windfuhr, 
Wouter Vandenhole, Eline Wrzonki, Nicholas Lusiani, 
Margot Salomon, Fons Coomans

In plenary, from left to right: Maija Mustaniemi,   
Ashfaq Khalfan, Aisling Reidy, Miriam Maaß, Hani Serag, 
Angela Mulenga, Sheikh E.T. Lewis, Giorgiana Rosa, 
Emilie Secker.
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6  Annexes 

ANNEX A: CASES CONSIDERED

1 Global gag rule.  
  Kenya / USA 

Many women in Kenya lost access to reproductive 
health care in the context of a stricter implementation 
of USAID’s “Mexico City Policy” which triggered the 
collapse of funding for Kenya’s reproductive health care. 
This “Global Gag Rule” prohibits clinics receiving U.S. 
family planning funds from dispersing information on 
abortion. Since a big part of reproductive health care in 
Kenya is in the hands of NGOs funded by USAID which 
were not willing to accept the strings attached to funds 
they work with, a stark decline in services occurred. 

Kenya has to respect health care and reproductive rights 
and is also obliged to take measures that prevent third 
parties from interfering. Once Kenya realized that the 
USAID policies threatened the continuation of services 
it could have re-budgeted the health sector and thereby 
prevented the collapse of services. Kenya therefore 
breached its obligation to protect its population from the 
effects of a foreign conditionality on transfers (Art 12 (2); 
Art. 2 (2) ICESCR; Art. 12 CEDAW; General Comment 14 
of the Committee on ESCR).In so far as the Mexico City 
Policy not only restricts NGOs use of USAID funds, but 
also non-USAID funds to communicate information and 
ideas, the policy represents a serious threat to Kenyan 
NGOs freedom of expression (Art. 19 of the ICCPR). 

Kenya does not spend an unusually low amount of its GDP 
on health care which could be identified as a breach of 
its fulfilbound obligations in this field. With the resources 
deployed, however, Kenya would probably not be able 
to fulfil the necessary core enjoyment of the right to 
health without international transfers. The international 
community is therefore duty-bound to cover the gaps 
in the necessary budget and also cooperate in terms of 
technical expertise. The USA is therefore duty-bound to 
cover its share in these and similar obligations to provide 
transfers to basic social service systems servicing people 
who do not enjoy a basic standard of living including 
health - towards Kenya and other countries with a gap in 
domestic resources. The USA cannot, of course, be seen 
under an obligation towards Kenya more than any other 
country. Once funding a programme, however, the USA 
is obliged to make sure that a change in its programme 
policies will not lead to a retrogression in enjoyment. 
This includes finding other donors or IGOs to take over. 
In failing to do so, the USA breached the obligation to 
respect the victims’ access to reproductive healthcare. 

2 Suez corporation, harm to vulnerable groups 
from water privatization.   
  Argentina / France 

In 1993, the government of Argentina privatized its 
national water company and awarded a concession 
contract to Aguas Argentinas S.A. – formed by Suez, 
Veolia (France), a Spanish and UK corporation – to 
operate the water and sewage systems in and around 
Buenos Aires. The company failed to expand the service 
to the lowest income areas prioritizing investments into 
higher income neighbourhoods. It also failed to reach 
the levels of pressure and quality of water to which it 
committed itself in the contract.Thousands of people’s 
enjoyment of adequate water was affected not only due 
to the aforementioned reasons but also due to repeated 
price hikes.

Argentina is under an obligation to respect, protect 
and fulfil enjoyment of adequate water and sanitation 
(General Comment 15 of the Committee on ESCR) 
During the life of the concession, Suez et al. failed to 
provide or safeguard non-discriminatory access to an 
affordable quantity of water, of acceptable quality and 
pressure, among others. This triggered Argentina’s 
obligation to protect its citizens such interference with 
the human right to water. Suez brought a case against 
Argentina before the Washington-based International 
Center for Settlement, because it saw Argentina’s efforts 
to intervene (for example by fixing prices) as affecting the 
bilateral investment protection treaty between Argentina 
and France. 

France is under an ETO to protect the right to water for 
persons in Argentina and to regulate its TNCs accordingly. 
This obligation implies that France, once Argentina fails 
to take protective measures or if these measures turn 
out unsuccessful after a certain time period, intervenes 
herself with the corporations domiciled in France. 

The case at hand shows how the procedures of ICSID 
provide an impediment for Argentina to meet its protect-
bound obligations. The conclusion of such an investment 
treaty (and consent to ICSID procedures) may be a breach 
of both Argentina and France’s ET obligation to be 
mindful of their human rights obligations when entering 
international agreements affecting the enjoyment of 
human rights abroad.
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3 Expected harm from Economic Partnership 
Agreements (EPA).   
  Kenya / EU 

As part of the negotiations of a new agreement 
between the ACP countries and the EU, new trading 
arrangements and agreements known as Economic 
Partnership Agreements (EPAs) are being negotiated. In 
Kenya peasants’ (and other producers’) market access 
will be heavily affected due to the increased (subsidized) 
European competition they will face under EPAs. This 
will lead to revenue loss, welfare loss, loss of jobs and 
challenges to access major food commodities. As the 
majority of peasants are vulnerable and need market 
access for an adequate standard of living, their loss of 
markets is relevant for human rights. 

Kenya is protect-bound. Entering into an EPA will imply 
signing away crucial possibilities to take protective 
measures thereby systematically breaching is obligation 
to protect. The Kenyan government thus fails to meet 
its obligation to protect the population from negative 
human rights outcome of international trade agreements 
according to the CESCR General Comment 12§19.

Both the EU and its member states carry ET obligations. 
(The EU does so, because the voting majority of its 
member states do.)  Therefore the EU and its member 
states carry protect-bound obligations. By entering 
into an agreement with Kenya which would deprive 
Kenya of its key tools for protecting vulnerable groups 
from destructive effects of trade, both the EU and each 
consenting member state breach such ET obligation.

4 Activities of Veolia in Palestine  
  Israel / France   

Two French corporations, Veolia/Connex and Alstom, 
have formed the “City Pass” consortium to construct 
a light rail systems contracted with the Government of 
Israel. The current project is installing rail infrastructure 
through East Jerusalem and to several outlying illegal 
settler colonies in Palestinian territory occupied since 
1967. Vulnerable Palestinian groups in the OPT will 
further lose lands, waters and other basic needs as a 
consequence of this project

Israel is obligated to respect and protect the rights 
whose enjoyment is affected by the project. This is an ET 
obligation, because the affected territory is outside Israel. 
As the territory is not governed by a state being able to 
provide protection to the enjoyment of these rights, and 
since Israel occupies this territory, Israel’s ET obligation to 
protect is incumbent, too. 

The EU and France carry ET protect-bound obligations 
towards the Palestinian victims. There is no territorial 
state who would be able to meet its protect-bound 

obligation (so that no measures could be expected) and 
Israel as the occupying power has not met this obligation 
either. Nevertheless France has to meet its protect bound 
obligation towards the victims by intervening against 
Veolia. France shares responsibility with Israel for the 
damage created to the victims. It needs to be investigated 
who instigated this cooperation and hence carries the 
main responsibility. 

5 Exploitation of fishing grounds,   
Fisheries Agreement  
  Morocco / France 

The case concerns a fisheries agreement between 
Morocco and the EU about the exploitation of fishing 
grounds along the coast line of the Western Sahara, which 
is occupied by Morocco. The Agreement ignores the right 
to self-determination of peoples as laid down in Article 1 
ICESCR. Through the conclusion and implementation of 
this Agreement the indigenous people from the Western 
Sahara are barred from exercising their right to economic 
self-determination. The Fisheries Agreement provides 
for financial support to the Moroccan fishing industry, 
while ignoring the legitimate economic claims from the 
people of the Western Sahara. No financial support has 
been foreseen for compensating the loss of economic 
opportunities for the people from the Western Sahara.  

In illegally exploiting the resources of the Western 
Sahara, including without the consent of the indigenous 
population, Morocco is in breach of its obligations 
under CESCR (Article 1.2) and ICCPR (Article 1.1, 1.2), 
as it continues to obstruct the Sahrawi people’s right 
to self-determination. Morocco is also in violation of 
its obligations to uphold fundamental human rights in 
economic partnerships as established in its Association 
Agreement (Article 2) with the EU, as well as the Charter 
of Economic Rights and Duties of States (1974), in 
particular, Articles 1, 2.

European states have duties as States Parties to the 
ICESCR, because their involvement in the execution of 
the Fisheries Agreement affects the possibilities for the 
indigenous groups to pursue their economic, social and 
cultural development according to Article 1 ICESCR. The 
EU and its individual Member States have failed to take 
into account the negative effects the Agreement might 
have on the livelihood of the local people (GC 12, §19). 

6 Trafigura, harm from waste disposal  
  Ivory Coast / The Netherlands  

In the night of August 19th 2006 a Panamanian oil tanker 
– MV Probo Koala – dumped 400 tons of toxic waste 
on at least seven sites in Abidjan, Ivory Coast. The ship 
was chartered by Dutch-based global trading business 
Trafigura. The disposal of the waste was contracted to 
an Ivorian firm called Société Tommy that had obtained 
its operating permit just weeks earlier. The highly toxic 
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waste contaminating the populations caused at least 
6 deaths. On top of that some 9000 persons sought 
medical treatment. The medical and social crisis led to 
the resignation of the Ivorian government on September 
6, 2006. 

The Ivorian state is obliged to respect the rights granted 
under ratified human rights instruments and also has 
the obligation to protect its citizens from violations of 
their human rights caused by third parties. The Ivorian 
government violated its citizens’ Right to Health (Art. 12 
(1) ICESCR) because it didn’t protect the people from the 
hazardous wastes causing illnesses and even deaths. It 
also violated the right to an adequate standard of living 
which includes the right to water (Art. 11 (1) ICESCR; 
General Comment 15 of the UN Committee on ESCR). In 
the present case this obligation has been violated since 
the toxic wastes the spilled into the lagoon water. 

The Netherlands share responsibility with Côte d’Ivoire. 
By letting the Probo Koala leave the port of Amsterdam, 
although there was doubt as to the danger of the wastes 
aboard the ship, the Dutch government has breached 
its extraterritorial obligation to protect Ivorian citizens 
enjoyment of human rights. The Netherlands failed to 
monitor the activities of Trafigura as a company based in 
The Netherlands.

7 Military destruction of the Jiyyah Power Plant 

   Israel / Lebanon 

In the context of its war on Lebanon in the summer of 
2006, Israeli fighter jets struck the Jiyyah Power Station, 
resulting in (1) immense physical damage of the public 
facility, (2) denial of public access to energy (electricity), 
consequent loss and damage to property, and (3) grave 
environmental disaster. The environmental consequences 
arose mainly from the spillage of fuel oil into the sea. 
Furthermore, the damage resulted in depriving a large 
number of people of their sources of livelihood, especially 
those dependent upon fishing, tourism and industry 
affected by pollution and the electricity cuts. 

Legal experts and international human rights bodies have 
established that human rights law and its corresponding 
state obligations do not disappear with the outbreak of 
conflict. A war situation may affect the resources and 
control available to a war-faring party. In the case at 
hand, however, the attack cannot be justified on these 
grounds or on the grounds that Israel had to take this 
measure as a necessary measure of self-defence. It 
therefore breached its ET to protect.

Other states may have breached ETOs in supporting Israel 
in this specific measure. Moreover there is a fulfil-bound 
obligation on the international community towards the 
victims in Lebanon to the extent that Lebanon lacked 

the resources to cope with the situation of large scale 
damage. Some countries implemented these obligations 
by assisting the environmental clean up.   

8 Surayacu, destruction of indigenous territory  
  Ecuador/Argentina 

In 1992, Ecuador legally recognized the Surayacu 
community’s ancestral territory by granting it the title to 
that territory. In 1996 the State granted a concession to 
CGC corporation of Argentina (Compañía General de 
Combustible (“CGC”)) for oil exploration and drilling 
over an area of 200,000 hectares, called Block 23, in the 
province of Pastaza, Ecuador. Some 65% of this block is 
within the ancestral territory of the Kichwa indigenous 
community of Surayacu. The contract was allegedly signed 
without consulting the Surayacu people and without 
having obtained their informed consent. Between 1996 
and 2002, the CGC made several attempts to negotiate to 
enter Surayacu territory and, using questionable means, 
tried to exact from the indigenous people their consent 
for the oil drilling. Despite a court order establishing 
precautionary measures for the Kichwa people of 
Surayacu, and an order from the Ombudsman’s Office 
protecting that community’s rights, CGC employees and 
agents of the State have taken measures detrimental to 
that people’s economic, social and cultural rights.

The Inter-American Commission on Human Rights and 
the Inter-American Court of Human Rights asked Ecuador 
to adopt precautionary measures to protect the life and 
personal integrity of the members of the community, and 
the special link that the indigenous community has with 
its territory. The Inter-American Commission asked the 
precautionary measures on May 5, 2003 and extended 
the request for six month on December 17, 2003. The 
Court issued two orders for the adoption of preliminary 
measures, on July 6, 2004 and June 17, 2005, which 
were not complied with.

Argentina holds jurisdiction over its Argentina-based 
company and is obliged to regulate CGC’s extraterritorial 
conduct, in order to protect the Surayacu community 
from deprivation caused by a natural or legal person 
operating from or within the jurisdiction of Argentina. 
Therefore, Argentina bears secondary responsibility in 
this case.
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9 Cut in Assistance for OPT  
  OPT / EU, USA, Russia  

The access of vulnerable groups in the OPT to 
governmental services implementing their basic ESCR 
was destroyed by the cutting of foreign assistance to the 
Palestinian authorities in response to voting Hamas into 
power. Rights affected are freedom of movement, right 
to education, right to food, right to health and the right 
to housing. 

Even though the nature of the OPT as a state is doubtful, it 
is clear that the “Palestinian authorities” carry obligations 
to protect and fulfil basic ESCR in their territory. At the 
same time it is equally clear that these authorities are 
not in a position to meet these obligations due to lack 
of resources.

Since the Palestinian authorities are not in a position to 
meet the obligations to protect and fulfil ESCR, there 
is an ETO on the international community of states 
(including the EU) to cover the financial gap and provide 
such resources. The EU, USA, Russian Federation and UN 
have effectively cut off assistance, and made it much 
harder also for other agencies (such as NGOs) to provide 
alternatives However, this does not mean that all of the 
financial onus would fall on the EU, USA and Russia. A 
general cut in assistance, however, as far as it would lead 
to the inability of persons in the OP to enjoy basic ESCR – 
is in breach of the ETOs of the respective countries. 

10 Bilateral Investment Treaty  
  Paraguay/Germany  

The Palmital group of landless peasants was denied 
access to land due to a Bilateral Investment Treaty with 
Germany. For the victims this meant several violent 
forced evictions by the police and constant threats to be 
deprived of the land they need to feed themselves. The 
land worked by them was earmarked by the Paraguayan 
land authorities to be titled to them under agrarian 
reform legislation.  

Paraguay carries an obligation to fulfil the enjoyment of 
landless peasants’ access to food and work. In the case 
of Palmital, there was an escalation of violence by the 
police evicting the settlers, with violations of the rights 
to food, housing and physical integrity. It should be 
noted, however, that the agrarian reform authorities of 
Paraguay finally took action towards the expropriation 
of the land, and recommended a transfer of title to 
the peasants. The authorities were unable, however, to 
implement the expropriation, since the Senate refused 
its consent on the grounds that an expropriation of the 
German owners would possibly conflict with the bilateral 
investment treaty (BIT). 

Germany carries an ET obligation to fulfil the enjoyment 
of this peasant group’s access to food and work. This 
implies the obligation to cooperate with Paraguay, 
in particular not to take measures which create 
impediments to Paraguay’s implementation of fulfil-
bound measures. Germany through its embassy had 
earlier created the impression that the expropriation of 
the respective German landlords would affect the BIT 
which in turn kept the Paraguayan Senate from clearing 
the expropriation law for the land in question in these 
and other cases. Germany refuses to publicly clarify 
that its own interpretation of the provisions in the BIT 
permits expropriation. By creating (and maintaining) 
impediments to the implementation of agrarian reform 
in Paraguay, Germany breaches its fulfil-bound ETO 
towards the Palmital peasant group. 

11 Clémenceau, ship-breaking with toxic wastes  
  India/France 

France sent an old aircraft carrier to India for dismantling 
which still contained hazardous material in particular 
asbestos. The main victims would have been workers in 
the Indian ship breaking firm – had the whole process 
not been stopped. Indian workers refused to accept the 
Clémenceau, supported by the Supreme Court and also 
the French Supreme Court of Administration declared 
the scrap as unacceptable and so the aircraft carrier 
returned in May 2006 to Brest, France. 

India is duty-bound to protect the health of its workers 
(Art. 12 ICESCR, General Comment 14 of the Committee 
on ESCR). It met this obligation invoking a decision of the 
Indian Supreme Court. 

France carries the ETO to respect the health of workers in 
India. Its export of hazardous material to India, where it 
would be dealt with by a firm ill-equipped to do so, is in 
breach of this obligation.

The case underlines the importance of environmental law 
as a tool in this context. The principles of environmental 
law dealing with ETO can indeed be used as an inspiration 
for principles of ETOs in human rights law. 

12 Ilisu, Expected destructive effects of dam 
construction  
  Turkey/Austria et al 

In 1997 the Turkish government assigned an international 
consortium consisting of companies headquartered in 
Germany, Austria and Switzerland to build the disputed 
Ilisu Dam on the Tigris River. As a consequence of this 
project 11000 people (mostly Kurds) in Turkey might lose 
their land without proper rehabiliation/compensation. The 
project will also negatively affect the health of persons 
and animal and plants habitats. Altogether some 70000 
people will be affected – many of them in terms of access 
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to (and quality of) water – downstream in Iraq (and to 
some extent Syria). 

Turkey has to respect the livelihood rights (food, water) 
and cultural human rights of the affected persons both 
inside and outside its borders. The duty to remedy damage 
caused to the livelihoods of the project-affected people 
is a necessary consequence implied by the obligation 
to respect an adequate standard of living. For remedy 
of the victims outside its borders, prior consultation 
with Iraq and Syria are required, which Turkey failed to 
undertake. 

The home states of the TNCs involved (Austria, Germany, 
Switzerland) carry an ET obligation to respect and protect 
the livelihood rights of the victims. Through their export 
credit agencies France, Austria and Germany actively 
support the operation of “their” TNCs. Through the 
joint action with their TNCs not only the obligation to 
protect is involved, but even the obligation to respect. 
The states in question are aware of the risks involved as 
demonstrated by the heavy conditionalities on the credit 
guarantees. In a situation (as comes up now) that these 
conditionalities are not met, the obligation to respect 
requires a cancellation of the credit guarantee – and 
the obligation to protect requires intervention with their 
TNCs.

13 Botnia, Destructive effects of pulp mill 
Uruguay  
  Uruguay/Finland et al  

In 2005, the company Botnia (Finland) received permission 
from the Uruguayan government to build pulp mills on 
the banks of the Uruguay River, an international waterway 
forming the natural border between Argentina and 
Uruguay. 300000 persons are affected in Argentina and 
Uruguay. The project will not only lead to environmental 
degradation and health risks to local communities, but 
would undermine local economic activity, centered on 
tourism and recreational activity. The project is also 
supported by the World Bank’s IFC and MIGA.

Uruguay is duty-bound to respect and protect the right 
to health of its citizens. The contamination of water and 
air caused by the pulp mill will put the life and health 
of citizens at risk. The government of Uruguay must 
also protect its citizens from negative consequence 
that the pulp mill operation might have on the local 
tourism industry (through the emission of odorous gases; 
environmental and noise pollution), as well as the fish 
populations of the Uruguay River. Since an Argentine 
community also belongs to the zone of influence of the 
industry the government of Uruguay has en ET obligation 
to protect Argentine citizens with regard to the same 
rights as its own citizens.

Since the home state of the involved company “Botnia” 
is Finland, the Finnish government has the obligation 
to enforce internationally recognized human rights on 
Botnia’s operations in order to fulfill its obligation to 
protect citizens abroad from possible negative impacts 
caused by this company. It also has the obligation to 
regulate its Export Credit Agency (ECA) Finvera which 
decided to support the pulp mill project by providing a 
loan to Botnia.

As an international state authority governed by states 
who – in their voting majority – are duty-bound under 
the ICESCR the World Bank has to respect and protect 
the enjoyment of ESCR in its project support. Moreover 
if human rights are violated in the context of a project 
financed by a multilateral development bank - like the 
World Bank Group’s IFC and MIGA - or as a result of 
policies promoted by this institution, all members that 
are part of this intergovernmental body, and have not 
taken due diligence measures in this body against this 
project, are responsible.

14 Koluedor, Marginalisation from subsidized 
tomato imports  
  Ghana / EU et al 

Imports of tomato paste surged from 3,300 metric tons 
in 1998 to 24,700 metric tons in 2003 (an increase of 
650%). Competition from subsidized foreign producers is 
one of the many factors which affect tomato production 
in Ghana. Subsidies enjoyed by farmers in Europe reduce 
drastically the production cost, and reflect substantially 
in lower prices for such commodities. The forced trade 
deregulation that Ghana went through with the IMF at 
the center stage ensuring that Ghana deregulates beyond 
the WTO rules denied Ghana the opportunities under 
the WTO to take measures to ensure the livelihoods of 
small producers. The IMF drastically reduced the political 
space of the Ghanaian government preventing it from 
initiating pro-poor policies that would ensure the Right 
to Food of small-scale producers.

Under art. 12 of ICESCR (The Right to Food) the Ghanaian 
government carries an obligation to protect and fulfil 
access to food to its tomato farmers in Koluedor and 
elsewhere. Ghana has failed to provide them with an 
enabling environment in the context of a fulfilment 
system which allows them to feed themselves. The 
government did not provide support for the development 
of processing and canning infrastructure in the country. 
Also, the farmers do not have access to credit facilities 
and inputs such as fertilizers, seeds. This has affected 
the production capacity and contributed to reduction in 
incomes, increasing the vulnerability of farmers. When 
confronted with the surge of imports, Ghana tried in vain 
to implement its protect bound obligation by increasing 
tariffs. 
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EU member states have an obligation to respect and 
protect the Right to Food of tomato farmers in Ghana. 
Between 1999 and 2003, the major tomato exporting 
countries to Ghana include the European countries Italy, 
Spain, Greece and Portugal. Especially Italy provides for 
a big variety of tomato paste on the Ghanaian market. 
The heavy subsidies granted to farmers either directly or 
indirectly in EU member countries have contributed to 
overproduction and cheap exports of tomato and poul-
try products to Ghana denying the small-scale producers 
their share of the market, increased their vulnerability to 
hunger and malnutrition. When Ghana tried to increase 
tariffs to protect these producers, both EU and IMF inter-
vened breaching their ET obligation to protect.

15 Jewish agencies abroad promoting forced 
evictions.  
  Population transfer, OPT / Israel, France 

The case is focused on activities of Jewish agencies abroad 
(WZO/JA and JNF) which are implied in the victimization 
of the Palestinians over the last half century and more due 
to Israel’s discriminatory land policies. Some 5.5 million 
Palestinian refugees remain dispossessed and in exile, 
while WZO/JA and JNF possess, manage and develop 
their assets and the State of Israel, generally, refuses the 
refugees rights to reparation and return to the land of 
the birth and/or origin. WZO/JA and JNF implement and 
ensure implementation of the “Jewish only” principle 
of their charters by (JNF and JA) determining formal 
planning criteria inside Israel and (WZO) in the occupied 
Palestinian and Syrian territories, distributing exclusive 
benefits to “Jewish national” coming to the territory.

There is an ET obligation of the host states of these Jew-
ish agencies to protect the Palestinians against the popu-
lation transfer policies and related forced evictions and 
destruction of resources.

No matter whether these Jewish agencies are 
governmental or non-governmental, the protect-bound 
ET obligation of – say – France would require France to 
take steps against agencies propagating and supporting 
violations of human rights from French territory.  

16 Social Cash Transfers, lack of assistance  
  Zambia / Germany et al 

There is a vast literature now indicating that if food 
could be available in the market (given the effective 
demand from purchasing power) cash transfers are 
preferable to the provision of food. As this has to be 
guaranteed under human rights, “social cash transfer” 
programmes are a necessary element of all social policies 
implementing ICESCR 11. Zambia has a pilot social cash 
transfer programme in a number of districts and currently 
considers expansion of these programmes to the national 
level. It can perhaps be submitted that Zambia is duty-
bound to allocate at least the same percentage of GDP 

to social transfers as the OECD countries do (the EU 
allocates 3%). Even if this was done, only some 16% of 
programme cost could be covered, as Zambia is one of 
the poorest countries. 

Zambian politicians have indicated that they hesitate 
to implement social cash transfers on the national 
level unless they have long term guarantees from 
the international community that the deficit will be 
covered. It can perhaps be submitted that as long as 
the international co-financing is not available Zambia is 
duty-bound to implement social cash transfers at a lower 
level at least at a level of 3% of the GDP (guaranteeing 
a transfer level of about 0.4 $P per capita per day a 
national level to persons below this poverty line).  

It can perhaps be submitted that the international 
community is duty-bound to cover the deficit for long 
term co-financing of such a basic social cash transfer 
programme in Zambia and similar “deficit countries”. 
If this duty was limited to middle and high income 
countries, this would imply an allocation of 0.12% of 
their GDP to such programmes in order to guarantee 
such programmes providing between 0,33 $P and 1$P 
per day. Germany, for example, was then under an 
obligation to provide budgetary assistance to this type 
of fundamental social programmes in deficit countries at 
least until the global sum of such assistance has reached 
0,12% of its GDP.

17 The 2004 Tsunami  
  Indonesia, Sri Lanka, India, Thailand /  
  International Community

On December 26, 2004 a 9.0 magnitude earthquake 
on the floor of the Indian Ocean set off a series of tidal 
waves through the Bay of Bengal and as far as East 
Africa.  Walls of water up to 65 feet high swept across 
the coastlines of Indonesia, Sri Lanka, Thailand and 
India, leaving more than 225,000 people dead and an 
additional 1,8 million homeless.  What ensued was one 
of the largest humanitarian aid efforts in world history. 
States and private citizens gave money and commodities 
at record levels.  More than that, there was a strong 
sense of obligation behind this giving.  This is most 
clearly seen in the public reaction (both in the United 
States and abroad) to American policy. After worldwide 
criticism, particularly that issued by U.N. Emergency 
Relief Coordinator Jan Egeland who described Western 
aid efforts as “stingy,” the American commitment was 
increased to $350 on December 31, 2004 and then to 
$950 million in February 2005.  Thus, the 2004 tsunami 
represents a very clear example that the public sees an 
extraterritorial duty on their states to fulfil basic human 
rights in such situations. 
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18 Chixoy, forced eviction and massacres related 
to dam construction 
  Guatemala / World Bank 

The World Bank and the Inter-American Development 
Bank partnered with the Government of Guatemala 
during the 1970s and 1080s in order to fund and 
supervise the construction of the Chixoy Hydroelectric 
Dam. Hundreds of persons were massacred or forcibly 
evicted by the Guatemalan military and paramilitary in 
the context of the land grabbing.

The forced eviction of Río Negro, implemented through the 
series of massacres, was undertaken by both Guatemalan 
security forced as well as Civil Patrols (paramilitaries 
aligned with the State). As such, Guatemala violated 
its obligations to respect and to protect human rights, 
including those guaranteed by the American Convention 
on Human Rights. Among them the right to life (Article 
4), the right to humane treatment (Article 5), the right 
to property (Article 21) and the economic, social and 
cultural rights implied by the standards in the Charter 
of the Organization of American States (OAS Charter) 
such as the right to adequate housing including the 
prohibition on forced eviction (Article 26; OAS Charter 
Article 34(k)).

Knowing fairly well the situation in Guatemala at that 
time, the United States had an ET obligation to protect 
– also in the context of the World Bank. The minimum 
that could have been expected in making this obligation 
operational was not to co-finance a dam that meant 
massive violations of human rights. 

The World Bank actions should be attributed to the 
governing states (at least when lack of due diligence 
was involved) – as long as these states did not take 
(unsuccessful measures) inside the WB to prevent the 
breach of the protect-bound obligations. Moreover the 
WB itself is bound to the same substantial obligations as 
the voting majority on its board of governors.

19 Support of a fraud land titling project  
  Cambodia/Germany 

Families in informal settlements have informal rights. 
They often lack security facing eviction in the course 
of land speculation and “city development”. Providing 
them (by way of a title deed) with legal rights to the 
plot they live on has been recommended to protect 
them form forced evictions. In this context the Ministry 
of Land Management, Urban Construction and Planning 
(MLMUPC) in Cambodia is implementing a land 
management and administration project (LMAP) with 
the support of international donors (IDA / World Bank, 
Germany/BMZ, Finland/Ministry of Foreign Affairs). 
Among other activities, LMAP is undertaking a land-
titling and registration programme. There are reports 
that this program has been used by vested interests to 

obtain (by corruption and fraud) legal titles to the land 
on which the settlers have informal rights. These legal 
titles are then used as a legal “basis” to have the informal 
settlers evicted. 146 families were recently victimized by 
forced evictions (Group 78) in Phnom Phen.. Possibly 
other families of 78000 slum dwellers in the city are 
equally under a threat of forced eviction due to an ill-
fated government land titling program.

Cambodia is duty-bound to respect and protect the 
housing and other basic needs of the affected persons. 
The land registration process is often seen as helpful to 
the protection of informal land and housing rights. The 
case makes the point that the titling programme is flawed 
with corruption, It benefits the ruling elite and causes 
damage to the enjoyment of the right to housing. 

Germany and Finland have directly (and through the 
World Bank) an ET obligation to protect housing of 
persons in other states. If Germany knows about the real 
effects of these programmes, and continues its support, 
it is in breach of this obligation.  
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Annex B

JURISDICTIONAL CHALLENGES POSED 
BY EXTRATERRITORIAL HUMAN RIGHTS 
OBLIGATIONS

The recognition of, and compliance with, extraterritorial 
human rights obligations pose significant challenges 
to the conventional approaches to state jurisdiction in 
international law. In order for the current project to 
tackle these challenges, it is proposed in this brief paper 
to outline some of the details that need to be addressed.  
This paper does not aim to ‘solve’ these challenges, but 
rather raise some of the key issues that will need further 
work to develop a more comprehensive understanding 
of states’ obligations and ability to comply with these 
obligations in extraterritorial human rights settings. 

The current brief is partially based on issues raised in 
theoretical analysis of jurisdiction in human rights cases, 
and partly on jurisdictional issues in the ETO cases 
studied before the Consortium meeting in Heidelberg in 
September 2008.  

Conceptual challenges:

There is little doubt that there needs to be some causal 
link between a state’s behaviour and a human rights 
violation to be able to hold such a state accountable for 
failure to comply with human rights obligations. Often 
such a causal link is addressed in terms of control over 
people, territory, or actions – or a combination of the 
three.  This control is commonly addressed as jurisdiction. 
The problem faced in the extraterritorial human rights 
obligations debate (as well as within other areas of 
international law) is the definition of what jurisdiction 
is. .  Rosalyn Higgins clarifies that “the law of jurisdiction 
is about entitlements to act””,1 and states have the 
entitlement to act both within and outside its territory, 
as long as those acts are in accordance with international 
law obligations.  

Much of the attention to jurisdiction in international 
human rights law has been given to the link between 
territory and jurisdiction.  This stems from the traditional 
teachings of international law where states have full 
sovereignty and jurisdiction over a defined territory.  
Jurisdictional reach outside this territory is limited by 
principles of international law, one of which is the need 
to respect other states’ sovereignty and jurisdiction.   
Practically, in human rights law, this has resulted in a view 
that the state only (or just about only) has jurisdiction 
in relationship to individuals that at any given time find 
themselves in the territory of that state (be it citizens, 
residents, or visitors).  In a few situations, it has been 

1 Higgins, R Problems and Process: International Law and How we Use it, 
Oxford, Clarendon Press, 1994, p. 146. Emphasis in original. 

accepted (by the European Court of Human Rights, the UN 
Human Rights Committee, and some other international 
bodies) that a state may have jurisdiction over individuals 
within another state’s territory, and therefore can be held 
responsible for human rights violations that have been 
committed against these individuals.  This has in particular 
been the case where the foreign state’s security forces, 
police or diplomatic personnel have been involved in the 
human rights violations.  

However, this view of jurisdiction as being territorial 
or primarily territorial limits the applicability of human 
rights obligations, and indeed the protection that 
international human rights law grants to individuals.  It 
removes the ground for responsibility for acts outside a 
state’s territory, even if the state were instrumental in 
the decisions and/or acts that led to the human rights 
violations.  Sometimes such territorial focus of jurisdiction 
also results in the inability of international accountability 
structures to operate, and therefore de facto lead to 
impunity for the state(s) involved in violations of human 
rights.  One example of this is the so-called Bankovic 
case, where the European Court  of Human Rights found 
that the actions (of NATO bombing the television tower 
in Belgrade) had taken place outside the territory (and 
jurisdiction) of the European members of NATO, and 
therefore the Court did not have the jurisdiction to hear 
the case on its merits.  In its most sinister result, this 
reality may lead to situations where states may choose 
to commit acts abroad that they were not able to do 
at home due to human rights obligations (i.e. rendition, 
Guantanomo Bay, etc.)  

In order to overcome this problem, it is necessary to 
see jurisdiction in a different light, and separate it from 
territory.  Through such a separation we can address 
jurisdiction on the basis of the decisions taken, and 
the content and consequences of these decisions, and 
therefore significantly more of states’ actions that have 
human rights implications will be covered.  In terms of the 
Consortium’s cases, we could look at Case no. 1 – Gag-
rule/Kenya-USA.  Here it is clear that the United States 
had jurisdiction over the decision to impose the ‘gag-
rule’ concerning family planning issues on all its funding 
agencies – even though it does not have territorial 
jurisdiction over the victims of the consequences of these 
policies (Kenyan women receiving poorer health care).  

In terms of economic, social and cultural rights, it is easier 
to argue this separation of jurisdiction and territory, as 
these concepts are not included in the general obligation 
provisions, for instance in Art. 2(1) of the ICESCR, and 
Article 5 of the CRC. Article 2 of the Draft Optional 
Protocol to the ICESCR only talks about ‘jurisdiction’ not 
territory. 

Another conceptual confusion that often occurs is the 
difference between states’ jurisdiction to act, and courts’ 
jurisdiction to hear a case.  The latter is limited by the 
legal system within which it operates, and for some 
Courts may be highly limited.  This is for instance the 
situation for the European Court on Human Rights that 
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can only hear cases concerning breaches of the European 
Convention on Human Rights.  Therefore, the fact that a 
court does not have the jurisdiction to hear a case does 
not necessarily mean that the state has acted outside its 
jurisdiction.  This is a challenge to the accountability side 
of the ETO discussion, as we need to aim for international 
institutions with sufficient jurisdiction to hear cases.2

To return to state jurisdiction: Just as we know that states 
are involved in acts that have consequences outside 
its territory, it is also non-controversial that they have 
jurisdiction to do so, i.e. the legitimate entitlement to 
act.  It is the nature and consequences of these acts that 
become an issue in an ETO perspective, and the potential 
state responsibility in case of breaches of international 
law – including international human rights law.  There 
is therefore a clear relationship between jurisdiction and 
state responsibility.  Or in other words, state responsibility 
is triggered in situations where states exercise their 
jurisdiction contrary to international law obligations.   

The cases studied by the Consortium bring up a number 
of different scenarios where states act extraterritorially, 
and where the legality of the content of those acts may 
be in question.  Therefore, while jurisdiction in most of 
these situations is not questioned, the legality of the 
acts may be. I will in the following briefly outline these 
scenarios, and in which cases they are relevant. 

Specific issues raised in the Consortium cases:

In the cases studied by the parties in the Consortium, 
a number of more specific issues emerge.  I will raise 
these here as issues to be addressed in more detail in the 
coming months: 

Regulation of TNCs. a. 
While it is generally accepted that states have 
the jurisdiction to regulate the conduct of 
private entities, including business, within 
its borders and for their foreign operations 
(extraterritorial reach of prescriptive jurisdiction 
is not contested), the problem faced in our 
cases is when states fail to do so and the 
consequences are human rights violations. 
Opponent of such regulation often argue that 
it is up to the host state to regulate the conduct 
of the companies there. Others will point to the 
fact that TNCs are often very powerful in their 
negotiations with poorer countries and are able 
to be exempted from national regulations.  The 
failure of home state to regulate the conduct 
of TNCs came up in case no 2. (Suez Tribunal 
– Argentina/France); Case no. 5 (Fisheries 
Agreement: Morocco/France); case no. 6 
(Trafigura; Ivory Coast/The Netherlands/Panama); 

2  For an interesting article on how lack of forum or lack of court jurisdiction 
can lead to de facto state impunity for human rights violations, see McGregor, 
Lorna, Torture and State Immunity: Deflecting Impunity, Distorting Sovereignty, 
18, European Journal of International Law, 2008,  903 - 919; 

Case 8 (Surayacu; Ecuador/Argentina); Case 
11 (Clemenceau Ship Breaking; India/France); 
Case 12 (Illisu Dam Project; Germany/Austria/
Switzerland/Turkey/France/Iraq/Syria); Case 13 
(Botnia, Pulp Mill – Uruguay/Argentina/Finland/
Sweden); 

The role of states in multilateral b. 
institutions. 
The question encountered here will be situations 
of joint jurisdiction among member states over 
the decisions taken by multilateral institutions 
in which they are members (the World Bank, 
IMF, WTO, etc.)  What are the consequences of 
such joint jurisdiction?  Can individual member 
states be held responsible? How will such 
a responsibility be apportioned? A separate 
question that should be addressed is whether 
states’ position is different as members of the 
EU than of other intergovernmental institutions.  
This particular issue came up on the following 
cases:  Case no. 3 (Constitutional Challenge to 
EPA, Kenya/EU); Case 5 (Fisheries Agreement: 
Morocco France); Case 9 (Cut in aid to OPT/
Hamas, EU/US); Case 14 (Ghana Tomato Farmer 
case, Ghana/EU/IMF)

The role of multilateral institutions as c. 
separate entities. 
A related, but legally separate issue is the 
jurisdiction exercised by multilateral institutions 
as international legal subjects.  Notwithstanding 
their membership and these states’ behaviour, 
are there separate jurisdictional issues for the 
institutions as such.  This question could be 
raised in relation to the cases listed under b) 
above. 

Regulation of foreign investment. d. 
In some of the cases encountered, the home 
state has provided guarantees to private 
investors abroad.  In such circumstances, the 
home state has jurisdiction to regulate the terms 
of the investment to be in compliance with its 
international human rights obligations. The 
question is similar to that of regulation of TNCs 
– what is the consequence of failure to carry out 
sufficient regulation to protect human rights.  
The following cases are relevant in this 
perspective:  Case 10 (Bilateral Investment 
Treaty, Paraguay/Germany) and Case 12 (Illisu 
Dam Project; Germany/Austria/Switzerland/
Turkey/ France/Iraq/Syria); Case 13 (Botnia Pulp 
Mill – Uruguay/Argentina/Finland/Sweden);

International cooperation and assistance. e. 
It is clear that a state have the jurisdiction 
to determine the content of international 
(development) assistance and broader 
international cooperation as long as it is in 
accordance with international law principles 
(assistance aimed to commit genocide would 
clearly not be legitimate).   If it has such 
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jurisdiction, what implications will this have 
for the consequences of such assistance and 
cooperation?  Are there specific responsibilities 
in terms of continuing assistance for a 
reasonable period of time?  
These questions were raised by the following 
cases:  Case 1 (Gag-rule, Kenya/USA), Case 9 
(Cut in aid to OPT/Hamas – EU/US); 

Sanctions f. 
The position of sanctions is similar to some of 
those addressed under e) above.  In General 
Comment no. 8, the UN Committee on 
Economic, Social and Cultural Rights confirm 
that “Just as the international community insists 
that any targeted State must respect the civil 
and political rights of its citizens, so too must 
that State and the international community 
itself do everything possible to protect at least 
the core content of the economic, social and 
cultural rights of the affected peoples of that 
State”3  As long as the decision to impose 
sanctions against another state is accordance 
with international law, states have jurisdiction 
to do so. Indeed, the Committee emphasised 
this in its General Comment by confirming that 
“The Committee does not in any way call into 
question the necessity for the imposition of 
sanctions in appropriate cases in accordance 
with Chapter VII of the Charter of the United 
Nations or other applicable international law. 
But those provisions of the Charter that relate to 
human rights (Articles 1, 55 and 56) must still be 
considered to be fully applicable in such cases.”4 
Therefore, the issue becomes the consequence 
of failing to comply with international human 
rights law in situations of sanctions.  
This is relevant for Case 9 (Cut in aid to OPT/
Hamas – EU/US);

Occupation g. 
Recent situations of occupation have led to 
discussion as to the jurisdictional responsibility/
capacity of the occupying state. While the UN 
and the ICJ have confirmed the responsibility 
for the human rights situation in the occupied 
territories.5  However, national courts have 
been more restricted in their approach, in the 
Al Skeini case, the UK House of Lords found 
that out of six people killed by British soldiers 
in Basra in 2004 (while the UK was part of 
the occupying force in Iraq), only one could 
be found to be within the jurisdiction of the 
UK, namely the one who died in prison run 

3  UN Committee on Economic, Social and Cultural Rights, General Comment 
no. 8, The Relationship between Economic Sanctions and Respect for 
Economic, Social and Cultural Rights (1997), para. 7. Emphasis added

4  Ibid. para. 1

5  In particular in the context of Iraqi occupation of Kuwait; and Israel’s role in 
the Occupied Palestinian Territories. 

by the British occupying force.  Those killed in 
the street by British soldiers were outside the 
jurisdiction.  Therefore the jurisdictional issues 
related to occupation need to be clarified.  
Out of the Consortium’s cases, Case 9 (Cut in 
aid to OPT/Hamas – EU/US) is highly relevant. 

Armed conflict h. 
Related to, but legally different from, the 
question of occupation, is the relevant principles 
in times of armed conflict.  Jurisdictional issues 
in regard to these questions could be raised in 
light of Case 7 (Israeli attacks on South Lebanon 
- Lebanon/Israel).  
Concluding remarks: 
As the above brief discussion illustrates, the 
main challenges in a jurisdictional discussion in 
regard to ETOs are the separation of jurisdiction 
and territory; to clearly differentiate between 
state jurisdiction and court jurisdiction; to 
recognise that state can act legally or illegally 
when exercising their jurisdiction; and that 
the relationship between jurisdiction and state 
responsibility is very tight, as state responsibility 
is triggered inter alia when a state uses its 
jurisdiction to carry out illegal acts.



23

Annex C

DISTRIBUTION OF RESPONSIBILITY FOR 
EXTRATERRITORIAL OBLIGATIONS 
WOUTER VANDENHOLE – UNIVERSITY OF 
ANTWERP

The notion “responsibility” can be used in different 
ways: in ordinary language to depict the state or fact 
of being responsible; in order to distinguish (hard law) 
obligations of states from (soft law) responsibilities of 
other actors; or as in the Articles on State Responsibility 
for Internationally Wrongful Acts, where responsibility 
results from conduct constituting a breach of an 
international obligation). The term “responsibility” is 
used here in its ordinary meaning.

Another approach could consist of using the notion 
“responsibility” only in the sense of the Articles on 
State Responsibility, thus presupposing the breach of an 
obligation. Such an unnecessarily restrictive approach, 
limited to violations, is not adopted here. Human rights 
monitoring bodies do not take such a restrictive approach 
either.

I. Attribution of Responsibility

There are two major questions with regard to responsibility 
in its ordinary meaning. The first is that of attribution of 
responsibility for the (lack of) realisation of ESC rights. 
Notions that are usually invoked for the attribution of 
responsibility are ‘jurisdiction’ and ‘causation’. Quite 
often, reference is also made to the Articles on State 
Responsibility.

In general international law, jurisdiction is permissive, i.e. 
it defines when a state is allowed to unilaterally exercise 
jurisdiction. In human rights law, the discussion on 
jurisdiction revolves around the question to whom a state 
should guarantee human rights (obligatory perspective). 
Jurisdiction is therefore about entitlements or obligations 
to act; it defines and delineates the personal scope of 
application of a particular treaty.

In a restrictive understanding of responsibility, jurisdiction 
is more related to defining obligations than to establishing 
responsibility. In that case, jurisdiction does not play a 
role in the attribution of responsibility. In the approach 
taken here, jurisdiction is held to be part and parcel 
of the attribution process of responsibility. Defining 
extraterritorial obligations is a different exercise, which 
should probably be undertaken for each human right 
separately. In human rights litigation (accountability), 
issues of jurisdiction are decided in the admissibility 
stage. Issues of jurisdiction will be dealt with by the 
working group on jurisdiction.

Causation is dealt with in the merits stage. It becomes an 
issue when a state acts and the question arises whether 
it can be shown that the state’s action has had impact on 
ESC rights abroad.

II. Distribution of Responsibility

The second question is that of distribution or division 
of responsibility, which will be taken up by this working 
group. A fundamental distinction is to be made between 
two questions of division of responsibility. First of all, there 
is the relationship between the obligations incumbent 
on the domestic state on the one hand, and the 
extraterritorial obligations incumbent on other, external 
states (sometimes called non-territorial states) – acting 
on their own or through international organizations. This 
is the question of division of responsibility between the 
domestic state and other states. A second question is how 
responsibilities play out among external states: which 
states in particular are responsible for the realization of 
economic, social and cultural rights elsewhere, and how 
far does that responsibility reach? For both questions of 
distribution of responsibility, the tripartite typology of 
obligations provides a useful analytical tool.

The division of responsibility between a domestic state 
and other states is guided by two principles that seem 
to go largely unquestioned and can be said to belong 
to hard law.

A first principle is that the primary responsibility for the 
realisation of economic, social and cultural rights lies 
with the domestic state (compare e.g. art. 32 Disability 
Convention; art. 14 draft OP-ICESCR). This resonates 
well with the principle that the primary responsibility 
for development too lies with the domestic state. A 
second principle, one that logically follows from the 
primary responsibility of the domestic state, is that the 
responsibility of other states is always and necessarily 
complementary to domestic state responsibility. Their 
responsibility complements but never replaces a domestic 
state’s responsibility. The recognition of extraterritorial 
obligations incumbent on other states does in no way 
downplay a domestic state’s obligation, nor does it justify 
a domestic state’s failure to live up to its obligations.

Any further clarification of the relationship between the 
obligations incumbent on the domestic state and other 
states benefits from a differentiated analysis per type of 
obligation. 

The extraterritorial obligation to respect ESC rights imposes 
the duty on external states to abstain from interference 
with the enjoyment of ESC rights in other states. This 
most basic level of obligation applies simultaneously 
with domestic state obligations. It is an immediate 
obligation. The extraterritorial obligation to protect 
requires other states to prevent third parties (e.g. private 
individuals, companies, international organizations) from 
violating ESC rights abroad. In line with the case-law of 
the European Court of Human Rights, it can be argued 
that the obligation to protect applies whenever another 
state knows or should have known about a real and 
immediate risk posed by third parties under its control 
(at least partly) to the realisation of ESC rights (‘due 



24    

diligence’). The extraterritorial obligation to protect too 
can be said to be a simultaneous obligation.

The extraterritorial obligation to fulfil is of a different 
nature: it is not a simultaneous, but a subsidiary 
obligation. Justification for this different nature can 
be found inter alia in the fact that the extraterritorial 
obligation to fulfil (like the domestic state’s obligation 
to fulfil) fundamentally requires the mobilisation of 
resources, and that the obligation to fulfil is therefore 
in principle not an immediate obligation, but one that is 
subject to progressive realisation in light of the (maximum 
use of) available resources. Its applicability is triggered 
off whenever a domestic state is unable, for reasons 
beyond its control, to abide by its obligation to fulfil 
the minimum core content of ESC rights. It is submitted 
that the applicability of extraterritorial obligations of 
fulfilment should not be conditioned by the fact whether 
or not the domestic state party fully complies with its 
own, primary obligations, regardless of the reasons for 
this non-compliance (be it inability or unwillingness). 
However, their scope is not extended (i.e. external actors 
do not incur more responsibility) when a domestic state 
fails to live up to its part.

In our view, no particular problems arise with regard 
to the obligations to respect and to protect, which are 
equally and simultaneously incumbent on (each domestic 
state and) all other states.

With regard to the extraterritorial obligation to fulfil, 
it is not sufficient to identify “a generic [obligation] 
that attaches to the undifferentiated international 
community.”6 Duty-bearers are to be identified in more 
detail. The ICESCR and CRC do not provide much 
guidance on this point, nor do the treaty monitoring 
bodies.

The duty-bearers under the extraterritorial obligation 
to fulfil can be understood to be primarily those 
traditionally belonging to the donor community. It seems 
reasonable to assume that at least all member states 
of the Organisation for Economic Cooperation and 
Development (OECD) are duty-holders of extraterritorial 
obligations to fulfil. Clearly, the extraterritorial obligation 
to fulfil is not simply a blanket obligation for donor 
countries to provide development aid in accordance 
with need. It is inter alia constrained in its scope by the 
resources available. Availability of resources is primarily 
to be assessed by the state concerned, which enjoys a 
margin of appreciation in the allocation of its resources. 
However, due regard should be had to sustained political 
commitments at the international level to contribute 
to poverty reduction and development cooperation, 
as well as legally or otherwise enshrined commitments 

6  See P. Alston, “Ships Passing in the Night: The Current State of the Human 
Rights and Development Debate Seen Through the Lens of the Millennium 
Development Goals”, 27 Human Rights Quarterly 2005, 777.

domestically as to the levels of spending. Central to the 
extraterritorial obligation to fulfil-provide is the duty 
to live up to the oft repeated political commitment of 
spending 0.7 per cent of Gross National Product on 
development assistance.

As a matter of principle, the resources mobilised under 
the extraterritorial obligation to fulfil-provide should 
be prioritised for those who are most in need. This 
prioritisation accords with the well-established principle 
within the domestic sphere that the realisation of the 
rights of the most disadvantaged should be prioritised. 
This prioritisation can occur at the level of countries (i.e. 
the Least Developed Countries), regions within countries, 
groups and individuals.
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Annex D

ACCOUNTABILITY MECHANISMS FOR EXTRA-TERRITORIAL OBLIGATIONS ON ESC RIGHTS7 
ASHFAQ KHALFAN

The following table describes the most relevant potential mechanisms through which States can be held legally or 
politically accountable – to other States, rights holders, the global public and/or their own people - for the extent 
to which they have respected, protected and fulfilled ESC rights beyond their borders. Accountability mechanisms 
to address obligations of inter-governmental organisations are also considered. Note that mechanisms to consider 
territorial obligations are not included here. 

The table also begins the task of considering which mechanisms are most feasible to ensure accountability for consortium 
cases, taking into account both legal and political considerations. Further discussion on this point would be helpful, 
including at the Heidelberg conference. This table is not comprehensive and aims only to summarise the feasibility of 
each mechanism.

Category and 
Mechanism

Examples of previous 
use

Relevance for  
consortium cases

Preconditions (where applicable), possibility for use, time-frame and 
utility 

1. International human rights mechanisms

CESCR periodic reporting 
(Quasi-legal, reporting 
procedure)

Parallel NGO reports already 
raising ETO obligations 
(R, P and F). Concluding 
Observations on 0.7% 
GNP aid target, IP 
agreements, State voting 
in IFIs.

All cases. Gag rule (1) could 
not consider US, but rather 
obligation of other States 
to fill gap. 

- Possible continued use in short-term by NGOs through parallel reporting process  
- Allows for recommendations on systemic issues, although CESCR’s limited 

capacity means that its recommendations are often vague and not well justified 
- Much less time and scope to address individual situations 
- Difficult to deal with division of responsibility as between extra-territorial States 

(including when IGO is actor) as CESCR reviews only one State at a time 

Other treaty body periodic 
reporting (Quasi-legal, 
reporting procedures)

Inter-American Commission 
HR report: Coard (US 
invasion Grenada, civil 
and political rights)

Most cases, esp. Gag Rule 
(1) – CEDAW, Trafigura (6). 

- CRC, CEDAW, HRC, CAT, Inter-American CHR, African CHPR are all possibilities 
where ESCRs directly or indirectly fall within treaty provisions 

-Unlikely that ETOs to fulfil will fall within their scope (with exception of CRC) 
- Possible use in short-term by NGOs 
- Drawbacks similar to those of CESCR  

OP-CESCR (Quasi-legal, 
State-State complaints)

N/A – mechanism shortly to 
be established

Necessary ratifications/
declarations will take several 

years

- Requires ratification of OP and a declaration accepting State-State complaints 
procedure by all relevant parties. Any State could bring complaints on behalf of 
any individuals (i.e. not only their own people) 

- Very rare for States to bring State-State complaints to human rights treaty bodies 
- Possible use in the long-term – requires extensive lobbying by NGOs
- Will be able to address violations by more than one State 

Other individual complaints 
mechanisms (Quasi-legal, 
individual and/or State-
State complaints)

IACHR: Chixoy (25), Inuit 
climate change case 

Applies to most cases 
(where necessary 
ratification/

declaration applies)

- European CSR, African CHPR, Inter-American CHR, ‘1503’ Procedure, CAT, OP-
CEDAW and OP-HRC are most likely possibilities, although limited to ETOs to 
respect and protect and where they fall within the scope of the treaty provisions 

- Possible use in the medium-term by NGOs 
- Can address violations by more than one State

UN Special Procedures 
(Political)

- SR on occupied Palestinian 
territories: donor 
withdrawal of funding 
to Gaza

- SR Health: report on donor 
responsibilities

e.g. -Health (Gag rule – 1), 
-Food (BITs, 10), Toxics 
(Trafigura - 6), IE Extreme 
Poverty (Social cash 
transfer -16), Housing 
(Fraud land titling, 19), 
Palestine (4, 9, 15) 

- ETOs are already being raised by some Special Procedures 
- Possible continued use in the short-term 
- Can address individual and systemic violations in significant detail. NGO input 

would enhance this process

Universal Periodic Review 
(Political)

All cases - ETOs can be raised through NGO submissions to OHCHR or through Concluding 
Observations. Requires a State to raise concerns in the 3 hour review discussion

- Possible use in the medium-term: requires State champions 

7  Draft prepared by Ashfaq Khalfan, COHRE. It takes account of text provided by Fons Coomans and Joseph Schechla. 
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2. International judicial and dispute settlement mechanisms

International Court of 
Justice Legal (Inter-State, 
Contentious Cases) Quasi-
legal (Advisory Opinion)

- Advisory Opinion on Wall in 
West Bank (inc. third State 
duties not to support)

- Pulp Mill Uruguay (20)

Contentious:
Veolia (4)
Ilisu Dam (12) BIT (10) 
(Only feasible if jurisdiction 

of court applies)

Advisory:
Fisheries (5)

- Contentious cases require that relevant States have accepted the compulsory 
jurisdiction of the Court, jurisdiction in relation to a relevant treaty or jurisdiction 
in regard to the particular dispute.  

- ICJ will have jurisdiction only in a small number of potential cases 
- A State could bring complaints on behalf of its people (and possibly others on 

the basis of ergo omnes obligations)
- Advisory Opinion can be requested by GA, ECOSOC or specialised agency 

governing bodies on issues within the scope of their mandate 
- Possible use in medium-term – requires that States be lobbied to seek ICJ 

recourse 
- ICJ can make binding decisions, including provisional measures 
- Can consider claims against several States (where jurisdiction permits)

International Criminal Court 
(ICC) Legal (Criminal 
prosecution, including of 
State and IGO officials)

Surayacu – 8, in regard to 
company, not Argentine 
State

- Requires ratification of ICC Statute (108 States currently) by State in which 
crime committed or State of which the person accused is a national or Security 
Council reference. Normally applies to ETOs in situations of occupation or where 
means to commit the crime is provided with knowledge of intention to commit 
genocide, crimes against humanity or war crimes: Article 25 (3) 

- Possible use in short-term – requires evidence of factual basis to be provided to 
Prosecutor

- Can be used both for State and non-State actors and address both individual 
and systemic ETO violations

World Trade Organization 
(WTO)

Quasi-legal, State-State 
dispute settlement

Brazil-US case on cotton 
subsidies

- Can apply to ETOs to respect and fulfil where contained in WTO law (e.g. access 
to markets) 

- Possible use in short-term. 
- Over the medium-term, dispute settlement process can be used to restrict 

aspects of WTO that interfere with ESC rights. Requires lobbying of States to 
raise such defences and pressure on WTO to place human rights experts on 
dispute settlement panels8

3. Multilateral negotiating fora

Development related fora: 
UN General Assembly, 
ECOSOC, world 
conferences 

 
- Environment and trade 

treaty conference of the 
parties

(Political)  

- Establishment of MDG 
targets

- 0.7% GNP aid target and 
0.15% target for LDCs

- Agreement on TRIPS and 
Public Health

 - Kyoto Protocol targets

-Koluedor (14)
- Social cash transfer (16)
- Tsunami (17)
- EPA (3)

- Examples include UN financing for development process, WTO, UN Framework 
Convention on Climate Change, Desertification Convention, OECD, ad hoc 
negotiations. Outcomes often implicitly address some aspects of ETO obligations 
and suggest rough division of responsibility between States

- Possible use in short term implicitly for some aspects of ETO obligations, 
and in the medium term for explicit systemic consideration of ETO for ESC 
rights. Requires ESC rights NGOs go build alliances with and actively lobby 
development and environment NGOs and States 

- Normally includes a monitoring and follow-up conference process, although 
implementation is often unreliable. Outcome is determined by power dynamics, 
but can be influenced by NGO lobbying and public pressure

4. Negotiating fora involving one State and its donors/creditors

Sector Wide Approaches to 
Planning – negotiations 
donors and one State 
on respective financial 
allocations, type of 
assistance

(Political)

- SWAP in Kenya on water 
sector

- Fraud land  titling (19)
- Cash transfer (16)
- Gag rule (1) 

- Can result in agreements to meet some aspects of ETO ESC obligations and 
divide responsibilities for social spending amongst individual donors and 
domestic States

- Possible use in short term implicitly for some aspects of ETO obligations, and in 
the medium term for explicit systemic treatment of ESC rights. Requires NGOs 
in donor and recipient countries to lobby the relevant States to commit to ESC 
rights and to ensure their realisation in donor-recipient negotiations

- Negotiations are stacked in favour of donors normally, but NGO lobbying can 
help mitigate this 

5. Internal accountability (ETO duty bearer domestically)

Public and/or legislative 
pressure

(Political)

- Campaigns on debt 
cancellation (Jubilee 2000)

- Campaigns against tied 
aid, 

- Suez (4) (France activism), 
- Tsunami (24)   

 All cases  - Domestic constituencies concerned with development, environment and human 
rights can put pressure on their governments to respect, protect and fulfil ETOs 
using lobbying, media pressure 

- Possible continued use in short-term, and in medium term a more explicit and 
sustainable demand for explicit implementation of ICESCR obligations 

- Does not address division of responsibility between States and therefore requires 
global activism across a wide range of countries in the North and South 

Judicial review (Legal, 
intra-State)

- WDM case in the UK 
(judicial review of export 
credit granted contrary to 
development act)

- Trafigura (6)
- Jewish agencies (15)
- Pulp Mill (13), review in 

Finland

- Requires legislatures to adopt robust legislation with clear standards governing 
the extra-territorial acts of the executive (most common with export credit 
agencies)

- Possible use in medium-term in a wider range of countries
- Problematic as the courts of one State not only judge executive of that State, but 

also implicitly judge the other State in which the violation occurs. This properly 
should occur in an international mechanism. Courts will normally give significant 
leeway to the executive in matters of foreign policy

8 The above table does not include ICSID investor-State arbitration, as this does not deal with ETOs of States, but rather national ESC obligations that can serve as a defence 
to investor rights. 
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6. Domestic Courts (universal jurisdiction)

Domestic courts 
(Legal, Transnational  

Criminal or Civil Case)

Bombing Jiyyah (7), Surayacu 
(8), Veolia (4), Jewish 
agencies transfer (15), 
Chixoy (18) 

- Applies in circumstances of acts including crimes against humanity, torture. 
- Requires presence of violator (or of their assets) in jurisdiction 

7. Inter-governmental organisations

World Bank Inspection 
Panel, Compliance 
Advisory Ombudsman

(Internal mechanism)

- Congo Pygmy case
- Lagos Sanitation and 

Drainage Project 
- Pulp Mill (20)

- Fraud land titling (19) - Possible use in short-term by NGOs working with individual complainants 
- Limited to ESCRs implicitly included in WB Operating Procedures 

Governing bodies of IGOs 
(Political)

- Pulp Mill (13)
- Fraud land titling (19)
- Cut in aid (9), UN GA 

review of UN role in 
Quartet

- States can vote and lobby others to respect, protect and fulfil ESCRs
- Possible use in short-term for implicit realisation of ESC rights, medium-term for 

explicit uptake of ESCR ETOs by IGOs 

NGO/media pressure 
(Political)

- Rollback of WB mandated 
cuts to social welfare 
spending

- Possible use in short-term realisation of ESC rights, medium-term for explicit 
uptake of ESCR ETOs. Public pressure international organisation decisions can 
cause greater caution on the part of international organisation executives

8. European Union 

Council
(Political)

Fisheries (7) EPA (3)
Fisheries (5)
Cut in aid (9)
Koluedor (14)

- States can vote and lobby others to respect, protect and fulfil ESCRs
- Possible use in short-term for explicit uptake of ESCR ETOs – requires significant 

NGO pressure on States
(See also NGO/media pressure under IGOs)

Parliament (Political) ” - Parliament can put pressure on Commission and Council

ECJ (Legal, inter-State)

9. Potential future mechanisms

International human rights 
court

N/A. Could be modelled on 
ECHR, IACHR

-Establishing a court is likely to be possible, but the greater challenge will be to 
obtain universal ratification 

- Possible in long-term
- Main benefit over ICJ would be to ensure greater expertise on human rights and 

to permit individual complaints

8

8 
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Annex E

BACKGROUND PAPER FOR ACCOUNTABILITY 
WORKING GROUP OF THE ETO CONSORTIUM ON 
WORLD BANK AND INTERNATIONAL MONETARY 
FUND.9 
DUNCAN WILSON

1. Main analysis

There are limited opportunities for individuals who feel 
that their human rights have been violated by or in 
connection with a project or policy loan of the World Bank 
or IMF to hold the institutions themselves to account, or 
to hold to account the states which are members of the 
IFIs. There are two separate channels for accountability: 
of the IFIs themselves; of states as members of the IFIs.

IFIs themselves: Despite compelling legal arguments 
to the contrary, IFIs still do not recognise that they 
are obliged to respect, protect and fulfil (or support 
fulfilment of) human rights. There is currently no external 
accountability mechanism which considers whether the 
IFIs have complied with international human rights law. 
UN treaty bodies have made only brief reference to IFIs 
and human rights but have not reviewed communications 
alleging IFIs role in breaches of human rights law. The 
Bank claims full immunity from jurisdiction under 
domestic courts (rather than a more limited immunity 
in the exercise of its functions). There are two internal 
(independent) accountability mechanisms within the 
World Bank which allow individuals who have been 
affected by a Bank supported project to petition where 
they believe the Bank has breached its own operational 
policies. The Bank’s operational policies do not reflect 
international human rights law, although in some cases 
have been used to stop projects which have adverse 
human rights impact.

Advocacy Possibilities – strengthen IFI policies on human 
rights; strengthen internal accountability mechanisms; 
combat the immunity argument to hold the IFIs to 
account in domestic courts; encourage greater scrutiny 
of the IFIs in UN human rights machinery such as the UN 
Human Rights Council.

States as members of IFIs: Increasing recognition that 
states must comply with their human rights obligations as 
members of IFIs. There are increasing examples (although 
still relatively few) of NGOs holding donor states to 
account for their role as members of IFIs. FIAN in Germany 
is one, where the Germany government has accepted 
the principle that it has extraterritorial obligations and 
these extend to its role as a member of the IFIs. Use has 
been made of “soft” accountability mechanisms such as 
increased Parliamentary scrutiny of the role of states as 

9  This is based on an unpublished background paper prepared for a meeting 
on International Financial Institutions and human rights by Giorgiana Rosa, 
Development and Human Rights Coordinator, Amnesty International.

members of IFIs, little use has yet been made of statutory 
bodies such as national human rights institutions. There 
is at least one example of an attempt to hold states to 
account for their human rights obligations as members 
of the IFIs (COHRE taking members of the WB and Inter-
American Development Bank to the Inter-American 
Commission on Human Rights in respect of the Chixoy 
dam in Guatemala). The UN treaty bodies are increasingly 
considering this as part of periodic reporting, but not yet 
under individual communications mechanisms.

Advocacy possibilities – Parliamentary scrutiny, role of 
NHRIs at the national level, possible court review (judicial 
review or similar) of the extent to which the state exercises 
due diligence to ensure human rights are respected 
in its action as a member of IFIs; periodic reporting to 
treaty bodies and more use of regional human rights 
commissions and courts.

2. World Bank Group10

The traditional view of the World Bank has been that it 
is not required (or even permitted) to take human rights 
into account in its operations. This is on the basis that its 
Articles of Agreement prevent it from interfering in the 
political affairs of its members and that it can only take 
economic considerations into account, without regard 
for political or other non-economic factors11.  In the early/
mid nineties, then legal counsel Ibrahim Shihata took a 
limited and instrumental view of human rights issues that 
could be considered by the Bank in certain situations.  
He considered that the Bank had played a significant 
role in promoting “various” economic and social rights 
through its lending for health, education etc, but that 
there were significant limits to the extent it could take 
civil and political rights into account. It could not, in his 
view, base its lending on the respect for civil and political 
rights, but could consider e.g. denials of freedom of 
expression and assembly which impacted the ability of 
the population to participate in project formulation; as 
well as “an extensive violation of political rights which 
takes [such] pervasive proportions [that it] could impose 
itself as an issue in the Bank’s decisions.”12 

More recently, Roberto Dañino (Legal Counsel, 2003-06) 
challenged this view.  In a draft Legal Opinion which was 
not adopted by the Bank’s Board 13 he stated that ‘the 

10  The Mott Foundation was due to commission an initial benchmarking study 
of the gaps between the policies of the main IFIs and international law. It 
would be useful to find out if this was actually commissioned and if so, when 
the results might be available.

11  Article IV/10 of its articles of agreement reads: The Bank and its officers shall 
not interfere in the political affairs of any member; nor shall they be influenced 
in their decisions by the political character of the member or members 
concerned.  Only economic considerations shall be relevant to their decision, 
and these considerations shall be weighed impartially in order to achieve the 
purposes stated in Article I’. 

12  Ibrahim F.I. Shihata, Prohibition of Political Activities in the Bank’s Work: Legal 
Opinion by the Senior Vice President & General Counsel,  12 July 1995. 

13  Legal Opinion on Human Rights and the Work of the World Bank, 27 Jan. 
2006. 
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Articles of Agreement permit, and in some cases require, 
the Bank to recognize the human rights dimensions of 
its development policies and activities, since it is now 
evident that human rights are an intrinsic part of the 
Bank’s mission’14.  Dañino has also expressed the view 
that through its support for development and the MDGs, 
the Bank contributes to the realisation of human rights 
in areas such as health and education.  Both Dañino and 
his successor Ana Palacio (who has since resigned from 
the WB and has not yet been replaced) do not see the 
Bank as an enforcer of human rights, but argue that the 
Bank plays a facilitative role in helping its member states 
to promote their human rights obligations15. 

Palacio’s position was more ambiguous than Dañino’s.  
In an article in Development Outreach, she stated: 
‘The World Bank has a significant role in helping its 
Members in the substantive realization of their human 
rights obligations in areas that fall within its mandate, 
and where development activities and human rights are 
interrelated. However, in fulfilling this role, the Bank 
must also respect the legal limits imposed by its Articles 
of Agreement16’.  She conceded that the Bank ‘can and 
sometimes should take human rights consideration as 
part of its decision-making process’ but fell short of 
recognising the human rights obligations of the Bank 
and its member states, claiming that ‘the Bank’s role is 
to support its Members to fulfil those obligations where 
they relate to Bank projects and policies’.  While she saw 
the role of the Bank as a facilitative one she also stated 
that ‘human rights would not be the basis for an increase 
in Bank conditionalities, nor should they be seen as an 
agenda that could present an obstacle for disbursement 
or increase the cost of doing business’.  

A growing body of work from academics, legal scholars 
and practitioners17 has elaborated the argument that 
the WB and IMF, as specialised agencies of the UN and 
therefore bound by the UN Charter, have obligations 
under international law, and that the member states 
which make up these institutions are also bound by human 
rights law when acting through them, by virtue of their 
Treaty obligations.  Based on the established principle that 
states cannot abdicate their own international human 
rights obligations when they act through international 
institutions, Sigrun Skogly18 and others argue that states, 
as members of IFIs, must take into account the human 
rights effects of any projects or programmes which they 

14  See http://www1.worldbank.org/devoutreach/article.asp?id=388

15  See FAQs on WB and human rights: http://web.worldbank.org/WBSITE/
EXTERNAL/EXTSITETOOLS/0,,contentMDK:20749693~pagePK:98400~piPK:98
424~theSitePK:95474,00.html

16  See http://www1.worldbank.org/devoutreach/article.asp?id=388 

17  For an overview of the arguments on the legal obligations of international 
financial institutions see a paper by Steve Hertz for the Bank Information 
Centre, The International Law Obligations of International Financial 
Institutions: An Introduction for Civil Society Actors. 

18  Sigrun Skogly, The human rights obligations of the World Bank and the 
International Monetary Fund, 2001.  See also Between light and shade: the 
World Bank, the International Monetary Fund, and international human rights 
law, Mac Darrow, 2003

support, and have a duty to respect human rights by not 
supporting actions that have a negative impact on rights.  
Andrew Clapham has argued that IFIs may also have a 
broader obligation to protect and fulfil human rights 
in some circumstances, such as an obligation to avoid 
activities that will prevent the ability of a state to fulfil its 
human rights obligations19.   This argument also extends 
to the policies advanced by the Bank and Fund which 
can have negative impacts on socio-economic rights in 
the countries which implement them. 

In October 2006 the Swedish Minister of Foreign Affairs 
launched a 5-year Nordic trust fund for justice and 
human rights to build analytical capacity within the WB 
on human rights issues, carry out pilot projects to test the 
relationship between human rights, democratic processes 
and poverty reduction within the framework of PRSPs, 
and develop indicators for efficient human rights and 
justice programmes.  The initiative was put on hold but 
there are indications that it will be re-launched (probably 
once a new Legal Counsel is appointed). Other steps 
underway to integrate a human rights perspective into 
the work of the WB, include an impending publication 
by the World bank Institute on human rights indicators.

Largely as a result of ongoing demands by civil society 
groups, the WBG developed internal binding social and 
environmental standards intended to minimise negative 
affects of its activities on people and the environment.

International Bank for Reconstruction and Development 
and the International Development Association (the 
development arms of the WB)

The WB has 10 safeguard policies21 designed to mitigate 
negative social and environmental effects of IDA and 
IBRD financed operations.  Those most relevant to human 
rights concern: environmental assessment; Indigenous 
peoples; involuntary resettlement; projects in disputed 
areas; and cultural property.  These are internally binding 
policies that both Bank and borrower governments 
must follow. While the policies allow some protection as 
well as participation and information rights for affected 
communities, they are considered to fall short on many 
fronts.  They are insufficiently based on international 
human rights standards and obligations (eg its policy on 
indigenous peoples requires the Bank to secure free, prior 
and informed consultation with affected communities, 
rather than free, prior and informed consent) and they 
do not cover the whole range of impacts caused by Bank 
funded activities.  There is currently no Operational Policy 
on human rights.

19  Andrew Clapham, Human rights obligations of non-state actors, 2006

20  For details of the Bank’s safeguard policies and its internal accountability 
mechanisms see the Toolkit by the Bank Information Centre: http://www.
bicusa.org/toolkit

21  The full list of WB policies can be found at: http://www.worldbank.org/
safeguards
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The WB also has an operational policy on its development 
policy loans, but this is considered very weak, despite 
the fact that the Bank’s development policy lending can 
have far-reaching negative consequences for human 
rights. It provides for an analysis of the poverty and 
social impacts of proposed policies, including a ‘User’s 
Guide on Poverty and Social Impact Analysis’. However, 
NGOs point out that these are not always carried out, 
are often inadequate, are carried out too late, are not 
used sufficiently as an input to policy formulation and 
not always made publicly available22.  

International Finance Corporation and the Multilateral 
Investment Guarantee Agency (the private sector lending 
arms of the WB)

The IFC (the private sector lending arm of the WBG) 
also developed a set of environmental, social and 
cultural safeguard policies. These include 8 performance 
standards designed to guide clients to minimise negative 
social and environmental effects of IFC-funded projects.  
These are: Environmental Assessment and Management 
System; Labour and Working Conditions; Pollution 
Prevention and Abatement; Community Health, 
Safety and Security; Land Acquisition and Involuntary 
Resettlement; Biodiversity Conservation and Sustainable 
Natural Resource Management; Indigenous Peoples; and 
Cultural Heritage.  While these include references to 
ILO core labour standards and a requirement for social 
assessment, these revised standards (adopted in 2006) 
are considered to remain vague, weak, and lacking 
in reference to the full international human rights 
framework.23 

In June 2007, the IFC, in conjunction with the 
International Business Leader's Forum and the UN 
Global Compact developed a Guide to Human Rights 
Impact Assessment.24  The Guide is intended as a tool 
to be used on a voluntary basis by companies, to help 
them manage and improve the human rights impact of 
their activities.  It is a ‘work in progress’, being road-
tested with a view to producing a revised version by mid 
2009.25 The assessment tool is not based on the human 
rights obligations of either “home” or “host” countries 
of the company. 

22  See: Blind spot. The continued failure of the World Bank and IMF to fully 
assess the impact of their advice on poor people. Joint NGO Briefing Note, 
September 2007. http://www.oxfam.org/en/files/bn0709_blind_spot_world_
bank_imf.pdf/download

23  See: One step Forward, One Step Back, An analysis of the International 
Finance Corporation’s Sustainability Policy, Performance Standards and 
Disclosure Policy, Halifax initiative, May 2006 and BWP: http://www.
brettonwoodsproject.org/print.shtml?cmd[884]=x-884-557489

24  In 2006 AI co-signed a joint NGO letter to John Ruggie – UN Special 
Representative on Business and Human Rights – outlining a set or principles 
that companies and governments should adhere to in developing a credible 
and effective human rights impact assessment in their foreign direct 
investment . See: http://www.halifaxinitiative.org/index.php/Issues_Human_
Rights/817 

25  See: http://www.ifc.org/ifcext/enviro.nsf/Content/OurStories_
SocialResponsibility_HumanRights

In 2007, MIGA’s Board of Directors approved new Policy 
and Performance Standards on Social and Environmental 
Sustainability, and a new Policy on Disclosure of 
Information. These policies are designed to achieve 
harmonization to the extent possible with the IFC’s 
policies.

Set up in 1993 (mandate revised in 1996, 1999), the 
Inspection Panel allows individuals who have suffered a 
direct harm as a result of a project funded by IDA and 
IBRD, where that harm relates to an alleged breach 
of a WB operational policy. The Panel is made up of 3 
members who are approved by the Bank's executive 
board to serve non-renewable 5-year terms, but they 
remain independent of Bank management.26 Since its 
creation, forty-two formal requests for inspections have 
been made. 

Requests for investigation can be made by 2 or more 
people living in an affected area and claimants must 
already have tried to raise their concerns with Bank staff 
without a satisfactory response.  Those filing a request 
must demonstrate in writing that they live in the project 
area (or represent people who do) and are likely to be 
affected adversely by project activities; they believe that 
actual or likely harm results from failure by the Bank to 
follow its policies and procedures; and their concerns 
have been discussed with Bank management and they 
are not satisfied with the outcome27.

Once a request is received the Panel recommends to 
the World Bank Board (i.e. States) whether or not there 
should be an investigation. 

During the investigation, the Panel can visit the project 
area and request relevant documents and files, it can hold 
public hearings with affected communities and interview 
WB officials. It can also accept submissions from third 
parties (such as NGOs). After an investigation, the Panel 
issues a report for the WB’s management and Board and 
the management has 6 weeks to prepare a response 
to the Board with recommendations.  The Board then 
decides what remedial measures, if any, will be taken 
and is free to ignore the Panel’s findings.28  

26  Panel members are not allowed to have worked for the WBG for at least 2 
years prior to serving on the Panel and are also not allowed to work for the 
Bank after serving on the Panel

27  For information on the process involved in submitting a claim to the Panel, 
see: http://web.worldbank.org/WBSITE/EXTERNAL/EXTINSPECTIONPANEL/0
,,contentMDK:20173251~menuPK:64129467~pagePK:64129751~piPK:6
4128378~theSitePK:380794,00.html. See also see A Citizen’s Guide to the 
Inspection Panel  and The Strategic Guide to the Inspection Panel: http://www.
accountabilityproject.org/institutions/accountability.html

28  See Demanding Accountability. Civil Society Claims and the World Bank 
Inspection Panel, Edited by Dana Clark, Jonathan Fox and Kay Treakle, 
Rowman & Littlefield Publishers, 2003
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There are many important limitations of this mechanism, 
of which we’ll highlight four. The Inspection Panel:

can only investigate whether the Bank is in 1. 
compliance with its own operational policies and 
procedures which, as noted above, do not include 
the majority of human rights; 

cannot investigate the actions or omissions 2. 
of non-Bank actors (eg governments or 
corporations);

cannot make decisions and require remedies. It 3. 
can only make recommendations to the Board 
of the WB. Thus the States that are members of 
the WB have the final say on the outcome of an 
Inspection;

cannot ensure the adequate participation of 4. 
petitioners in all stages of the process, including 
the development of an Action Plan following 
an investigation which concludes that the WB 
breached its policies.

Nevertheless it has led to significant results in some cases 
(see e.g. the LSDP below and also in the SERAC case 
study).  

The CAO was established in 1999. It can receive 
complaints from any individual or community which 
is or is likely to be directly affected by an IFC or MIGA 
supported project. In addition to a general advisory 
function to the WB President, the CAO has 2 distinct 
functions: 

To advise and assist IFC/MIGA to address 1. 
complaints by people impacted by projects 
(arbitrator, seeking “friendly settlement”)

To ensure compliance with policies, standards, 2. 
guidelines, procedures, and conditions for IFC/
MIGA involvement (reviewing complaints to 
assess if safeguard standards have been breached)

The CAO reports directly to the WB President. Complaints 
from affected people must first unsuccessfully pass 
through the mediated settlement phase (1) before 
the CAO will assess compliance (2). The CAO also has 
limitations in that it places more emphasis on mediation 
than on compliance, it has no powers to require remedies 
for those adversely affected (as it has no authority over 
the actions of the Bank’s clients), it has limited powers of 
investigation on the ground and limited leverage vis à vis 
the IFC which often ignores its recommendations. 

3. The International Monetary Fund 

The IMF’s Articles of Agreement29 mandate the Fund to 
promote international monetary cooperation, exchange 
rate stability, balanced growth of international trade and 
resolving balance of payments difficulties.  The IMF points 
to the scope for recipient countries to include human 
rights considerations into their PRSPs and claims that it 
encourages recipient governments to involve civil society 
and human rights activists into elaboration of poverty 
reduction strategies but that the Fund should not impose 
human rights conditions on its member countries.  In 
response to criticisms that IMF policies and programmes 
are harmful to economic, social and cultural rights (eg 
the privatisation of basic services), the Fund argued that 
“Active consultation with the country’s parliament and 
civil society can and should contribute to an assessment 
of the trade-offs involved”30.

Internal accountability mechanisms in the IMF

There is no independent body within the IMF with the 
authority to receive and review individual petitions 
alleging IMF action has resulted in individual harm. There 
is an Independent Evaluation Office, but it has no power 
to receive individual petitions alleging harm.

States as members of international financial institutions

While there has been increasing rhetorical commitment 
to human rights within the WBG, there is continued 
resistance by member states to acknowledge and 
recognise their own human rights obligations when they 
act as members of the Bank and Fund.  There is, however, 
a substantial and growing legal argument to support 
the principle that states carry their international human 
rights obligations when they act through multilateral 
institutions and must therefore exercise due diligence 
to ensure their support (expressed through their voting 
power and through their financial contributions) for 
project or policy-based loans are consistent with their 
human rights obligations.

The International Law Association’s Committee on 
Accountability of International Organisations has stated 
that:

‘States cannot evade their obligations under customary 
law and general principles of law by creating an 
[international organisation] that would not be bound 
by the legal limits imposed upon its Member States… 
[M]embership of an IO does not suspend or terminate 
the responsibility of any State for continuing compliance 

29  It is worth noting that Article IX, section 8, of IMF’s Articles of Agreement 
states that: ‘All Governors, Executive Directors, Alternates, members of 
committees, representatives appointed under Article XII, Section 3(j), advisors 
of any of the foregoing persons, officers, and employees of the Fund:

shall be immune from legal process with respect to acts performed by them in their 
official capacity except when the Fund waives this immunity’

30  Ibid 
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with rules of international law applicable to that State, 
and notably those aimed at protecting the interests of 
third parties and the international community.’

And that:

‘The responsibility of an [international organisation] does 
not preclude any separate or concurrent responsibility of 
a State … which participated in the performance of the 
wrongful act or which has failed to comply with its own 
obligations concerning the prevention of that wrongful 
act …’31

According to Art. 19 of the Maastricht Guidelines on 
Violations of Economic, Social and Cultural Rights:

‘The obligations of States to protect economic, social 
and cultural rights extend also to their participation in 
international organisations, where they act collectively. It 
is particularly important for States to use their influence to 
ensure that violations do not result from the programmes 
and policies of the organisations of which they are 
members. It is crucial for the elimination of violations 
of economic, social and cultural rights for international 
organisations, including international financial 
institutions, to correct their policies and practices so that 
they do not result in deprivation of economic, social and 
cultural rights. Member States of such organisations, 
individually or through the governing bodies, as well 
as the secretariat and non-governmental organisations 
should encourage and generalise the trend of several such 
organisations to revise  their policies and programmes to 
take into account issues of economic, social and cultural 
rights, especially when these policies and programmes 
are implemented in countries that lack the resources to 
resist the pressure brought by international institutions 
on their decision-making affecting economic, social and 
cultural rights’. 32

In recent years, the UN Committee on Economic 
Social and Cultural Rights (CESCR) has considered the 
extraterritorial obligations of member states in their 
actions within international organisations.  For example, 
in its 2001 Concluding Observations the Committee 
urged Germany ‘as a member of international financial 
institutions, in particular the International Monetary 
Fund and the World Bank, to do all it can to ensure that 
the policies and decisions of those organisations are 
in conformity with the obligations of States parties to 
the Covenant, in particular the obligations contained in 
articles 2 (1), 11, 15, 22 and 23 concerning international 
assistance and cooperation’33. Similar statements have 
been made in the Concluding Observations in the reports 

31  Final Report of the International Law Association Committee on 
Accountability of International Organizations, 18-19.  See reference in Steve 
Hertz paper for the Bank Information Centre, available on file.  

32  See: http://www.uu.nl/uupublish/content/20-01.pdf

33 See Globalising economic and social human rights by strengthening 
extraterritorial state obligations. Germany’s extraterritorial human rights 
obligations, FIAN, EED and Bread for the World, October 2006  http://www.eed.
de/fix/files/doc/eed_Germanys_extraterritorial_human_rights_06_eng.pdf

of Italy, Belgium, Japan and Sweden. 

CESCR has also referred to states obligations under 
the Covenant when acting as members of IFIs in recent 
general comments. General Comment no. 14, on the 
right to the highest attainable standard of health asserts 
that ‘States Parties have an obligation to ensure that 
their actions as members of international organisations 
take due account of the right to health’ and that ‘States 
parties which are members of international financial 
institutions, notably the International Monetary Fund, the 
World Bank and regional development banks, should pay 
greater attention to the protection of the right to health 
in influencing the lending policies, credit agreements and 
international measures of these institutions’.  Similarly, 
General Comment N. 15 on the right to water asserts 
that ‘State parties should ensure that their actions as 
members of international organisations take due account 
of the right to water’.

In examining the Committee’s approach to this question, 
Magdalena Sepulveda argues that ‘the Committee 
suggests that State Parties to the Covenant have the 
duty to ensure that the policies and decisions of the 
international financial institutions of which they are 
members are in conformity with the obligations imposed 
by the Covenant. By encouraging States to ‘do all they 
can’ it is apparent that the Committee implies more than 
merely a negative obligation to refrain from designing 
or supporting policies or programmes that would violate 
the Covenant’s rights but, rather, a much more active 
role aimed at  the implementation of the Covenant, 
particularly the obligation to assist and cooperate with 
other States34.

Special Rapporteurs have also pointed to states’ 
obligations as members of IFIs. In his March 2008 report 
on Sweden’s role in providing international assistance 
to Uganda, the Special Rapporteur on the right to 
health urged Sweden to ensure that its role within the 
governing boards of the WB and IMF is informed by 
Sweden’s international human rights obligations. He has 
recommended that Sweden works with other member 
states to ensure that human rights are integrated in the 
policies and programmes of the Bank and Fund35. 

34  See Obligations of ‘International Assistance and Cooperation’ in an Optional 
Protocol to the international Covenant on Economic, Social and Cultural 
Rights, Magdalena Sepulveda, Netherlands Quarterly of Human Rights, Vol 
24/2, 271-303

35  See: A/HRC/7/11/Add.2
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4. Examples of human rights concerns on World 
Bank projects raised in internal accountability 
mechanisms

The Inspection Panel has recently issued a 1. 
damning report on the WB’s support for logging 
in the Democratic Republic of Congo (DRC), in 
part of the rainforest which is home to large 
numbers of Pygmy People who depend on the 
forests for their livelihood and cultural identity.  
In 2005 the Inspection Panel received a request 
for inspection from the Indigenous Pygmy 
Organizations and Pygmy Support Organizations.  
The Panel found a series of failings on the Bank’s 
part, including an underestimation of the social 
and environmental implications of the forest-
related components of the project and failure to 
meet core Bank safeguard policy requirements 
relating to Indigenous peoples and environmental 
assessment. The Panel was particularly concerned 
that ‘the Project documents presented at the 
time of Board approval failed even to identify 
the existence of the Pygmy peoples in the forests 
of the DRC where logging concessions and 
(originally) land use planning - influenced or 
supported by the Project - would be considered 
for approval.  This led to a series of significant 
shortcomings in Project design that may yet 
contribute to serious harms to these people and 
the forests in which they live36’. 

Lagos Sanitation and Drainage Project (LSDP). In 2. 
1996 the Lagos state government announced 
that it was going to demolish fifteen slum 
communities under an IDA-funded project 
without making provisions for the compensation 
or resettlement of the slum dwellers. Under the 
LDSP pilot project, over 2,000 persons were 
forcibly evicted from their homes and businesses 
in 2 slum communities in central Lagos. In 1998, 
the Nigerian NGO, Social and Economic Rights 
Action Center (SERAC), filed an inspection 
request to the Inspection Panel, challenging the 
extensive economic, social and cultural rights 
violations perpetrated by the WB, in partnership 
with the Nigerian government. SERAC pointed 
to the fact that the LDSP had violated the Bank's 
own operational policies and the human rights 
of residents who were not consulted during the 
project planning stages, relocated or rehabilitated 
after the demolitions, or compensated for their 
losses.  SERAC stated the following in their 
request for inspection: "In flagrant violation 
of the Bank's Operational Directives, the 
Constitution of the Federal Republic of Nigeria, 
the International Covenant on Economic, Social 
and Cultural Rights (ICESCR) and other relevant 

36  See: http://siteresources.worldbank.org/EXTINSPECTIONPANEL/Resources/
EXECUTIVESUMMARYFINAL.pdf

international human rights instruments, the 
World Bank and its partner the Federal Military 
Government of Nigeria (and the beneficiary Lagos 
State Government) neglected, failed or refused 
to consult with the host communities during the 
development, planning and implementation of 
the project."37 The Panel found that the Bank had 
not complied fully with some of its operational 
policies, such as providing full compensation for 
those affected, in accordance with IDA’s policy. 

37  See: http://siteresources.worldbank.org/EXTINSPECTIONPANEL/Resources/
LagosSanitiatonReport.pdf 
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